ADMINISTRATION, 


VENDOR'S LIEN : JURISDICTION OF CIRCUIT COURT, VENDEE BEING 
DEAD. There is nothing in the administration law that ousts the 
jurisdiction of the circuit court to enforce a vendor’s lien against 
property in the hands of the devisee of a deceased vendee. Edmon- 
20n Vv. Phillips, 57. 


: ITS ENFORCEMENT AFTER DEATH OF VENDEE. The fact that 
the holder of a note given for the purchase money of land has pro- 
cured its allowance against the estate of the vendee, deceased, will 
be no obstacle to the enforcement of a vendor’s lien against the land 
itself in the hands of the devisee. Jb. 


EFFECT OF ADMINISTRATOR'S SALE ON HOMESTEAD RIGHT: 
BURDEN OF PROOF. An administrator’s sale will not divest the home- 
stead right of the widow and minor children of the decedent, unless 
it is made to pay debts contracted before the filing of the deed un- 
der which they claim. The burden of proving that it was so made 
rests upon one denying their right. Rogers v. Marsh, 64. 


FINAL JUDGMENT: APPEAL. The mere investigation and computa- 
tion of the amount due upon a claim presented against an estate, 
is not a final judgment, from which an appeal may be taken. 
There is no judgment until an order is entered allowing such 
amount as a claim against the estate and classifying the same. Cohen 
v. Atkins, 163. 


PROCEEDINGS AGAINST ESTATE OF DECEASED CURATOR FOR AN AC- 
counTInG. In 1876 there was no statute authorizing proceedings 
to be taken in the probate court against the legal representatives of 
a deceased curator for the purpose of ascertaining the amount of the 
ward’s assets in the hands of the curator at the time of his death 
Prior to the Revision of 1855, and to a limited extent, since the Re- 
vision of 1879, (2 2614,) such proceedings have been authorized. J); 


EXHIBITION OF DEMANDS: WAIVER: FRAUD. There was nothing in the 
conduct of the administrator, in this case, which amounted to a 
waiver of formal exhibition of the plaintiffs’ demand, or operated as 
a fraud upon the plaintiffs. Pfeiffer v. Suss, 245. 
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WHEN A DEMAND Is *‘ LEGALLY EXHIBITED: CLASSIFICATION 
OF DEMANDS. A claim is not “legally exhibited” against the estate. 
of a decedent, within the. meaning of section 5, page 102, Wagner’s 
Statutes, (R. S. 1879, 2 188,) so as to authorize its allowance and class- 
ification until it has been shown to the administrator with a view to 
procuring its allowance. Exhibition for some other purpose, as, for 
example, in the course af negotiations and with a view solely to 
compromise, is not such an exhibition as the statute contemplates, 
and cannot, therefore, be considered in determining the class to 
_ a demand against the estate of a decedent should be assigned. 
Ib. 





Section 5 contemplates something more than a 
mere delivery of the demand to the administrator. There must be 
something said, done or written to indicate that the intention is to 
procure its allowance. Ib. 


: ADMINISTRATOR’S REPORT OF CLAIMS, NOT EVIDENCE FOR CLAIM- 
ANT. The report required by section 7, page 102, Wagner’s Statutes, 
to be made by the administrator to the court at each settlement, 
showing what demands have been exhibited to lim, is not evidence 
of which the claimant may avail himself to determine the class to 
which his allowance shall be assigned. Jb. 


: CLAIM CANNOT BE MADE PIECEMEAL. A creditor having a de- 
mand against an estate consisting of several items, cannot divide it 
into several parts and exhibit it to the administrator or present it 
to the court for allowance by piecemeal. Jb. 


DEDICATION: EXECUTORS. An executor has no power to dedicate 
land of the estate to public use, unless there be some provision in 
the will or an order or decree of a court of competent jurisdiction 
authorizing it. Kaime v. Harty, 316. 


ACCOMMODATION INDORSEMENT: EXECUTORS. An executor per- 
mitted his co-executor to use money of the estate for his own 
purposes, taking the note of the latter with an aceommodation in- 
dorser payable to both of the executors. The court inclines to the 
opinion that the first executor was a holder for value, with the right 
to enforce the note against the indorser. J aulkner v. Faulkner, 327 


CONTRACT WITH SAME PERSON BOTH OBLIGOR AND OBLIGEE. A 


party bound in acontract with others, whereby he becomes both™ 


obligor and obligee, cannot maintain an action on the contract at 
law, if the contract be joint only; but he may if it be joint and 
several. Thus a note executed by one of two executors in favor of 
himself and his co-executor, may be enforced by the two by action 
against the indorsers. Jb. 


PROMISSORY NOTE: CONSIDERATION: EXECUTORS. A note given by 
an executor in favor of himself and his co-executor for money of 
the estate used by himself, is not void for want of consideration. 
Ib. 


SALE OF LANDS, THE PURCHASE MONEY OF WHICH DECEASED HAS NOT 
paiD. The sale of the interest of a decedent in land which he 
has bought but not fully paid for may, under section 3, page 94, 
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Wagner's Statutes, be either public or private, as the court may 
order, or if the order be silent on the subject, then as the adminis- 
trator may choose. If the land be subject to a deed of trust for the 
purchase money, but the court be not apprised of that fact, a pri- 
vate sale by the administrator, in the absence of anything in the or- 
der to the contrary, cannot be attacked in a collateral proceeding. 
Whether it could be so attacked, if the court making the order were 
at the time, apprised of the existence of the deed of trust, quaere ? 
Hand v. Motter, 457. r 


ON ESTATE OF NON-RESIDENT. Administration may be taken out in 
this State upon the estate of a non-resident, whether there be any 
administration in the state of his residence or not. Wood v. Mat- 
thews, 477. 


PARTNERSHIP PROPERTY: WIDOW’S ALLOWANCE. The widow of a 
deceased partner is not entitled to draw anything from the partner- 
ship estate until all the partnership debts are paid; and this though 
the individual estate be inadequate to pay her widow’s allowance. 
Julian v. Wrightsman, 569. 


InreREsT. An administrator is properly chargeable with interest 
where he makes any misapplication of the assets of the estate, or 
where he buys property of the estate from himself. Jb. 


CREDITS ALLOWED ON FINAL SETTLEMENT: BURDEN OF PROOF. Before 
an administrator will be allowed credit on his final settlement for 
an uncollected note as insolvent, he must show that it could not 
have been collected during the time that he had charge of the es- 
tate. Julian v. Abbott, 580. 


CARE AND DILIGENCE REQUIRED OF ADMINISTRATOR: HOW FAR LIA- 
BLE FOR ACTS OF AGENT. An administrator is bound to use all 
the care, diligence and caution in the management, collection and 
protection of the assets of the estate that a prudent and careful 
business man would use in the care and management of his own 
business, and if necessary, may employ an agent to assist him in 
the collection of the assets of the estate, but if loss occurs by reason 
of the management or financial failure of the agent without any 
collusion, negligence or inattention on his part, he is not liable for 
the loss. Th. 


ADMINISTRATOR’S LIABILITY ON HIS BOND. No action lies against an 
administrator upon his bond for failure to pay an allowance against 
the estate, until an order is made by the probate court authorizing 
payment. The State ex rel. Shinn v. Stafford, 658. 


ADVERSE POSSESSION. 


Coor or TITLE. Where the parties to a deed undertook by verbal 
contract to rescind the deed, and the grantor thereafter remained in 
the actual possession of a part of the land, claiming title under the 
rescission; Held, that he was in under color of title, and that his 
possession extended to the whole tract described in the deed. Hughes 
v. Tsrael, 538. 
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EJECTMENT: ADVERSE POSSESSION: EVIDENCE. Where the defend- 
ant in ejectment relies upon mere possession, his evidence must 
distinctly show the limits of his possession. Jb. 


AFFRAY. 


An indictment for an affray framed under section 6, page 491, Wagner's 


Statutes, charged that defendant “ on, etc., at, etc., did, in a public 
place, unlawfully assault one C, and beat, strike, kick and bruise 
him, which assault, so as aforesaid, was in an angry and quarrel- 
some manner, to the disturbance of others, the citizens of said 
county,” ete. Held, sufficient. The State v. Dunn, 586. 


APPEALS. 


By GUARDIANS AND CuRATORS. See Patter v. Todd, 101. 


From county courts. See Colville v. Judy, 651. 


APPLICATION OF PAYMENTS. 


TAKING USURY: APPLICATION OF PAYMENTS: STATUTE OF LIMITATIONS. 
A note discounted by a national bank at a usurious rate of interest 
was several times renewed, and partial payments were made by 
the debtor. Held, that since the national banks are forbidden by 
the act under which they are organized to take usurious interest, 
such payments were to be applied in reduction of the principal. 
The Moniteau National Bank v. Miller, 187. 


APPLICATION OF PAYMENTS: CORPORATION: PARTNERSHIP. When 
a corporation has been formed by the members of a firm, succeed- 
ing to the liabilities of the firm, payments made generally by it, on 
an account originating in the business of the firm and continued by 
itself, may be applied by its creditor to such items of the account as 
as he may choose; and the fact that a person isa stockholder in 
the corporation who was not a member of the firm, will not affect 
the rule. Gerard B, Allen & Co.v. The Frumet Mining & Smelting 


Cumpany, 688. 


ATTACHMENT. 


WHAT CONSTITUTES A FRAUDULENT “ DISPOSITION” OF PROPERTY. 
Section 398, Revised Statutes 1879, authorizes attachment to issue 
in the following, among other cases: (7) Where the defendant 
has fraudulently conveyed or assigned his property, so as to hin- 
der or delay his creditors. (8) Where the defendant has fraudu- 
lently concealed, removed or disposed of his property or effects, so 
as to hinder, etc. Held, that the word disposed, as here used, covers 
all such alienations of property as may be made in ways not other- 
wise pointed out in the statute; for example, pledges, gifts, pawns, 
bailments and other transfers and alienations which may be effected 
by mere delivery and without the use of any writing, assignment or 
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conveyance. It does not include any species of conveyance. Hence, 
a charge that defendant has fraudulently disposed of his property, 
is not supported by proof that he has executed a fraudulent mort- 
gage. Bullene v. Smith, 151. 


FoRM OF JUDGMENT IN ATTACHMENT. A judgment in an attach- 
ment suit against a defendant who has appeared to the action, should 
be a general one, not a special judgment against the property at- 
tached. Following Kritzer v. Smith, 21 Mo. 296. Borum v. Reed, 461. 


LIABILITY FOR WRONGFUL ATTACHMENT. See Kuhn v. Weil, 213. 


ATTORNEYS. 


PowER To DIsBAR. The St. Louis criminal court has no power to dis- 


bar an attorney or to suspend him from practice. This power is 

vested by statute in the Supreme Court, the St. Louis court of ap- 

eals and the several circuit courts only. The State ex rel. Jones v. 
ughlin, 443. 


ALLOWANCE OF FEES, IN PARTITION CASES, See The Lucas Bank v. 








King, 590. 


BAILMENTS. 
Sere Deposit. 


PLEDGE. 


BANKRUPT LAW. 


Tue State courts will not enforce an executory contract in violation of 


the bankrupt law. Louthan v. Stillwell, 492. 


BILLS OF EXCHANGE, 


. 


OVER-DRAFT: WHAT IS NOT A PARTIAL ACCEPTANCE, WHAT IS. A 
promise in writing to pay a draft to be drawn for a sum named, is 
an authority to draw for that sum and no more. If the draft be 
drawn for more, the promisor will not be bound to pay any part of 
it. The rule is otherwise in the case of a drait in existence at the 
time the promise is made. In such case the promise will be treated 
as a partial acceptance, and the promisor will be bound to that ex- 
tent. Brinkman v. Hunter, 172. 


Promise To accept. Section 537, Revised Statutes 1879, does not 
affect the rights of parties to a written promise to accept a draft. It 
is confined in its operation to verbal promises. Jb. 


PLEADING;: ONE CAUSE OF ACTION STATED IN TWO COUNTS: ELECTION. 
Plaintiffs sued upon a written promise to pay a draft. Their peti- 
tion was in two counts. In the first the writing was declared ona 
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an acceptance of the draft. In the second they sued for a breach of 
the promise to accept. The trial court refused to compel them to 
elect on which count they would proceed. Held, no error. Jb. 


BILLS OF LADING. 


DELIVERY PASSES TITLE TO Goops. A bill of lading is the representative 
of the goods for which it is given, and its delivery will pass title to 
them as effectually as an actual sale and delivery of them. Nor 
will the fact that it is indorsed to a third party prevent the delivery 
having this effect, where the bill accompanies a draft drawn upon 
such third party. Nor in a contest with a subsequent purchaser of 
the goods for value and without notice, claiming them by indorse- 
ment of a duplicate bill of lading and actual delivery of the goods, 
is it material that the bill first delivered was given in part payment 
of or as collateral security for a pre-existing debt, and not fora 
present advance of money. Skilling v. Bollman, 665. 


BONA FIDE PURCHASER. 


SHERIFF’S CLERK PURCHASING AT SHERIFF’S SALE. See Massey v. Young, 
9A 
260. 


See Brits oF LApDING. 
FRAUDULENT CONVEYANCES. 


BONDS. 


DELIVERY BOND FOR GOODS TAKEN IN £xEcuUTION. See Hundley v. Fil- 


bert, 34. 


INDEMNIFYING BOND TO SHERIFF. See Norris to the use of Schwartz v. 
Brunswick, 256. 


Curator’s Bonp. See Garton v. Botts, 274. 
/ 


Sree ADMINISTRATION. 


GUARDIAN AND WARD. 


BURGLARY. 


ACCOMPANIED BY LARCENY. See The State v. Davis, 129. 


CARRIERS. 


See Ferries. 
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RAILROADS. 


CHANGE OF VENUE. 


See VENUE. 


COLLATERAL SECURITY. 
See Biuus or LApDING. 


PLEDGE. 


COMPUTATION OF TIME. 


ro NoTICE TO Quit. See Johnson v. Douglass, 168. 


CONFLICT OF LAWS. 


LAW OF SISTER STATE: EVIDENCE. What is the law ofa sister state 
is a question of fact, to be proved like any other fact by appropriate 
evidence. In the absence of such evidence, it will be presumed that 


the common law is in force. Meyer v. McCabe, 236. 


HusBAND AND WIFE: TITLE TO PERSONAL PROPERTY. The act of 
March 12th, 1875, in relation to married women’s property, (R. 8. 
1879, 2 3296,) does not change the relative rights of husband and 
wife to personal property acquired in another state and brought by 
them, since the passage of that act, into this State. Jb. 


BANKRUPT LAW. The State courts will not enforce an executory 
contract in violation of the bankrupt law. Louthan v. Stillwell, 492. 


CONSTITUTIONAL LAW. 


TITLE OF actrs: SECTION 2807 OF THE CHAPTER ON JUSTICES OF THE 
PEACE. It is well settled that the object of constitutional provis- 
ions such as section 28, article 4 of our State constitution, which de- 
clares that “no bill “ shall contain more than one 
subject, which shall be clearly expressed in its title,” is to prevent 
the conjoining in the same bill of incongruous matter, and subjects 
having no legitimate connection or relation to each other, and in no 
way germane to the subject expressed in the title, and to prevent 
surprise or fraud upon members of the legislature, rather than em- 
barrass legislation by making laws unnecessarily restrictive. Such 
provisions are liberally construed; and it is held that if the title of 
an original act is sufficient to embrace a provision contained in an 
amendatory act, it will be good, and it need not be inquired whether 
the title of the amendatory act would of itself be sufficient. 

Section 2807, Revised Statutes 1879, provides for the election of 
justices of the peace and fixes their tenure of office. Chapter 44 of 
which this section forms part, was passed under thetitle: ‘“‘An act 
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to revise and amend chapters 176 to 186, inclusive, regulating the 
jurisdiction and procedure before justices of the peace in civil 
cases.” The chapters referred to are chapters of the General Stat- 
utes 1865, under the general title ‘Of justices of the peace and their 
courts.”” Upon the principles above laid down, Held, that section 
2807 is not void as being in contravention of section 28, article 4 of 
the constitution. The State ex rel. The Attorney General v. Ranson, 78. 





2. EXTENSION OF TERMS OF OFFICE: JUSTICES OF THE PEACE. Section 

2807, Revised Statutes 1879, provides for the election of justices 
of the peace throughout the State at the general election in 1882, 
and declares that every justice of the peace in office at the time of 
the enactment of the section shall continue to act as such until 
the expiration of his commission and until his successor shall be 
elected and qualified. The object of this enactment was to remedy 
a defect in the existing law, by fixing a definite and uniform time 
for the election of justices of the peace. One of its effects was to 
prolong by two years the terms of office of justices elected in 1876. 
These justices were elected for a term of four years, and by the law 
in force at the time of their election, were to hold until their suc- 
cessors should be elected and qualified. Section 8, article 14, consti- 
tution 1875, provides: “ ' nor shall the term of any = 
be extended for a longer period than that for which such officer wa 
elected or appointed.”” Held, that section 2807 is not in conflict with 
the constitutional provision. The object of the provision is to prevent 
special legislation in favor of particular incumbents of office. It 
was not intended to interfere with the legislature in the exercise of 
its power of making such reasonable changes in the times of elect- 
ing public officers as the public interest and convenience might re- 
quire. The fact that section 2807 results incidentally in extending 
the terms of some justices of the peace, is not sufficient to invali- 
date it. Ib. 


3. Tue principle is reaffirmed that courts should never declare a stat- 
ute void, unless its nullity and invalidity are placed, in their judg- 
ment, beyond a reasonable doubt. Jb. 


4. Onthe authority of The State v. Fancher, 71 Mo. 460, section 1561, 
Revised Statutes 1879, is held constitutional. The State v. Connelly, 
235. 


CONSTITUTION OF 1875, AS AFFECTING COMMON PLEAS AND PROBATE COURTS. 
See Edwards v. Newton County, 636. 


CONTRACTS. 


1. DEBT, INDIVISIBLE WITHOUT CONSENT OF DEBTOR. A creditor cannot, 
without the consent of his debtor, make a valid assignment of a 
part of hisclaim. Beardslee v. Morgner, 22. 


2. One who signs a note after it has been delivered and after the con- 
sideration has passed between the original parties, incurs no lia- 
bility thereon. McMahan v. Geiger, 145. 


38. ADMINISTRATION: CLAIM CANNOT BE MADE PIECEMEAL. A creditor 
having a demand against an estate consisting of several items, can- 
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not divide it into several parts and exhibit it to the administrator 
or present it to the court for allowance by piecemeal. Pfeiffer v. 
Suas, 245. 


CONTRACT WITH SAME PERSON BOTH OBLIGOR AND OBLIGEE. A party 
bound in a contract with others, whereby he becomes both obligor 
and obligee, cannot maintain an action on the contract at law, if the 
contract be joint only; but he may if it be joint and several. Thus 
a note executed by one of two executors in favor of himself and his 
co executor, may be enforced by the two by action against the in- 
dorser. Faulkner v. Faulkner, 527. 


LIABILITY OF ASSIGNEE OF A ConTRACT. A ferry company entered 
into a contract with a railroad company, whereby it granted to the 
railroad company a site for a depot and right of way, and the rail- 
road company, on its part, agreed to give to the ferry company the 
ferrving of all goods required to be transported between certain 
points. The contract contained a provision authorizing its assign- 
ment, and stipulating that all its covenants should be binding on 
the assignee. An assignment was subsequently made on the ex- 
press condition that the assignee should take subject to all the cov- 
enants. The contract had been entered into in the first instance at 
the request of the assignee and with a view to the assignment. 
Held, that while the assignee might not be bound by the covenant 
in relation to ferrying as a covenant running with the land, yet he 
was bound by virtue of the other stipulations, and was liable fora 
breach of such covenant. The Wiggins Ferry Company v. The Chi- 
cago & Alton Railroad Company, 389. 


RAILROAD COMPANIES: POWER TO CONTRACT WITH CONNECTING 
LINES. A railroad company has power to contract with another cor- 
poration to complete the transportation of goods whose destination 
is beyond the terminus of its own line. J6. 


AVOIDANCE OF CONTRACT AS AGAINST PUBLIC PoLICY. Before a party 
who is enjoying the fruits of a contract can avoid liability there- 
under on the ground that it is against public policy, he must make 
it clearly manifest that this objection is well founded, and must 
also restore to the other party all that he received as a consideration 
for the promise which he seeks to avoid. Jb. 


A CONTRACT HELD NOT VOID AS AGAINST PUBLIC POLICY, OR IN RE- 
STRAINT OF TRADE. A_ railroad company requiring a ferry to 
complete the transportation of its freights and passengers at a ter- 
minal point, entered into a contract with a ferry company by which 
it bound itself to give all its ferrying business at that point to that 
company, and agreed not to employ any other. The ferry company, 
on its part, agreed to “furnish and maintain wharf and steam ferry 
boats suflicient to do with promptness and dispatch all the ferrying 
of passengers and freight requiring it.’’ Held, that this contract was 
not void as being against public policy, because it bound the ferry 
company to furnish all the facilities that the public interests required. 
Nor was it void as being in restraint of trade. Contracts are held 
void on this ground only when they operate a general restraint of 
trade. This contract was limited in its operation to a single place, 
and at that place did not wholly prohibit the ferrying business, but 
only limited it to one company. Jb. 
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MEASURE OF DAMAGES. The plaintiff, a ferry company, entered 
into a contract with defendant, a railroad company, whereby it 
bound itself at all times to keep sufficient-ferry boats and appli- 
ances to do all the railroad company’s ferrying, and the railroad 
company, on its part, bound itself to give all its ferrying to that 
company. The ferry company was prepared at all times to comply 
with the contract, but the railroad company gave its ferrying to an- 
other company. In an action for breach of contract; Held, that 
the profits on all the business thus diverted were the true measure 
of damages. Jb. 


A NOTE CONSTRUED TO BE A CONTRACT OF INDEMNITY. A note was 
given in the following form: “One day after date we, or either 
of us, promise to pay S. P. B. $1,153.10, with interest at eight per 
cent from date, value received. This note for purpose of paying J. 
B. $87 ; paying J. R. A. $953.10; and all other debts which S. P. B. 
is security for.” Held, that the note was intended as an indemnity 
to S. P. B., and that he could not maintain an action upon it until 
he had paid the debts for which he was surety. Borum v. Reed, 461. 


Bankrupt Law. The State courts will not enforce an executory 
contract in violation of the bankrupt law. Louthan v. Stillwell, 492. 


Sate on Sunpay. Where goods are selected and set apart and the 
prices agreed upon on Sunday, but by the contract they are not to 
be delivered till the next day, and they are not delivered till then, 
the transaction cannot be avoided as a sale made on Sunday. Rosen- 
blatt v. Townsley, 536. 


: SEVERABLE ConTRACT. If other goods are selected and their 
prices agreed upon at the same time, and they are delivered imme- 
diately, but only for the inspection of a third party, this part of the 
transaction may be severed and will not invalidate the rest. Jb. 





TITLE TO MONEY PAID TO ONE FOR THE BENEFIT OF ANOTHER. MONEY 
placed by A in the hands of B to be paid to C, does not become C’s 
property until he is advised of the deposit and consents to it. If 
before he does so consent, B is compelled by garnishment proceed- 
ings to pay it to A’s creditors, C cannot afterward claim it. Ridge v. 
Olmstead, 578. 


MUTUAL STIPULATIONS: CONSIDERATION. A memorandum of agree- 
ment was written in the following form: “ Lead from B. to St. 
L. at 22} per 100. All lead shipped by C. & R. to be forwarded 
by M. R., F =. & G. RR. at above rates from January Ist, 1878, 
to January ‘st, 1874, and above rates guaranteed for same time.” 
Held, that the import ot the memorandum was that the railroad 
company was to transport and C. & R. were to deliver to the com- 
pny for transportation at 224 cents per 100 pounds all lead ship- 
ped by C. & R. within the year 1873 to St. L.; that C. & R. did not 
bind themselves to ship any lead; but they did bind themselves to 
ship over the road of this company any lead they should ship to 
St. L., and that this was sufficient consideration for the company’s 
guarantee of rates. Riggins v. The Missouri River, Fort Scott & Gulf 
Railroad Company, 598. 


—-———: INFORMAL MEMORANDUM OF AGREEMENT. Where parties make 
and sign a memorandum of agreement with the understanding that 
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a formal contract embracing the same stipulations is thereafter to 
be written out and executed, if they afterward act upon the memo- 
randum, it will be treated as a valid and binding contract, though 
never written out in a formal manner. Jb. 


17. RESCISSION ON CONTRACT: PLEADING. If rescission be relied upon 
as a defense to a contract, it must be specially pleaded. Proof of 
the fact will not be admitted under a pleading which only denies 
the making of the contract and avers a breach of it. Ib. 


18. CoNTRACT FOR PERSONAL SERVICE: EFFECT OF ABANDONMENT. Itis the 
settled law of this State that when one person contracts to labor for 
another for a specified term and leaves the service of his employer 
before the expiration of such term, without any cause proceeding 
from the employer, or the act of God, he cannot maintain an action 
for the value of the services he has rendered. arp v. Tyler, 617. 


AN INSTRUMENT HELD NOT A PROMISSORY NOTE. See First National Bank 
of Carthage v. Jacobs, 35. 


ASSIGNMENT OF PATENT RIGHT: FAILURE OF CONSIDERATION, See Shep- 
herd vy. Jenkins, 510. 


CONVERSION. 


LANDLORD AND TENANT: CONVERSION. Refusal by a landlord to 
permit a tenant entitled to remove a building from the demised 
premises to exercise his right, isa conversion. Neiswanger v. Squier, 
192. 


CORPORATIONS. 


A TRANSACTION HELD NOT TO BE A WITHDRAWAL OF CORPORATE ASSETS 
BY STOCKHOLDERS. As part of a contract of reinsurance entered 
into between two life insurance companies, the reinsuring com- 
pany agreed to issue its own stock in exchange for stock of the re- 
insured company to all such stockholders of the latter as should 
apply for the same within a specified time, and then to pay for its 
own stock so issued the par value thereof, if demanded by the 
stockholders within a further specified time. In consideration 
of the liabilities incurred by the reinsuring company under the 
contract, the other company transferred to it all of its assets, and 
out of these such of the stockholders of the reinsured company as 
chose to avail themselves of the contract were paid. An action 
having been brought by a receiver of the reinsured company sub- 
sequently appointed, to recover of one of these stockholders the 
amount so paid him; Held, that it could not be maintained. Bent 
v. Hart, 641. 


Usury BY NATIONAL BANKS. See The Moniteau National Bank v. Mil- 
ler, 187. 


CHANGE FROM PARTNERSHIP TO CORPORATION: APPLICATION OF PAYMENTS. 
See Gerard B. Allen & Co. vy. The Frumet Mining & Smelting Com- 
pany, 688. 
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COSTS, 


TREBLE DAMAGES: TENDER. Where in pursuance of a statute a judg- 
ment for treble damages is rendered upon a verdict ascertain- 
ing the actual damage sustained, no costs will be taxed against 
the successful party on account of a tender made by the other if 
the tender was less than the amount of the judgment. It is not 
sufficient that it was as great as the verdict. Henry v. Lowe, 96. 


LIEN OF DECREE ROR Costs. See MclIlwrath v. Hollander, 105. 


On ArPpEAL. See Peck y. Childers, 484, 


COUNTY. 


1. Nov LIABLE FOR ACTS OF COUNTY COURT: ROADS. To prevent in- 
jury toa county road the county court caused a mill race which 
crossed the road, to be filled up. Held, that the county was not 
liable to the owners of the mill for the consequent injury to thei 
property. Following Reardon v. St. Louis Co.,36 Mo. 555. Swineford 
v. Franklin County, 279. 

2. Taxes: county court. County courts have power to compromise 
disputed claims for taxes. The St. Louis, Iron Mountain & Southern 
Railway Company v. Anthony, 431. 


COURTS. 


1. ELECTION OF PROBATE JUDGES. Section 1192, Revised Statutes 1879, 
provides that “in every county where, under existing laws, there 
shall be a judge of probate whose term of office does not expire 
until the Ist day of January, 1881, there shall be a judge of probate 
elected at the general election in the year 1880.” Held, that this 
section did not authorize the election at the general election in 1880 
of a successor to a judge of probate whose term expired in August, 
1880. The State ex rel. The Attorney General v. Gammon, 421. 


2. HOLT COUNTY PROBATE COURT: ITS JURISDICTION IN SETTLEMENT OF 
PARTNERSHIP ESTATE. Under the actsestablishing the probate court 
of Holt county and defining its jurisdiction, (Acts 1866, p. 84, 26; 
Acts 1870, p. 224, 2.1,) that court had jurisdiction of a suit brought 
hy the administrator of the individual estate of a deceased partner 
against the administrator of the partnership estate and the surviv- 
ing partner, the object of which was to have an account taken, to 
have a receiver appointed for the partnership property pending the 
suit, and to have the property sold and the proceeds applied in pay- 
ment of partnersh?p debts as far as needed, and to have the surplus 
paid to plaintiff. Caldwell v. Hawkins, 450. 


3. THE PROBATE AND COMMON PLEAS COURT OF NEWTON COUNTY: 
JUDGE’S SALARY. Upon a review of the constitutional provisions 
and the acts of the legislature affecting the court of probate and 
common pleas of Newton county, this court holds that the result of 
section 3 of the schedule to the constitution of 1875 and the act of 
April 9th, 1877, (Sess. Acts, p. 111,) was to continue the probate 
jurisdiction of that court till the Ist day of January, 1879, and to 
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extend the term of office of the judge to the same time, or two 
vears bevond that for which he was elected; that the effect of sec- 
tion 5 of the schedule was to take away the common pleas jurisdic- 
tion of the court after the Ist day of January, 1877, but not to abol- 
ish the court itself; and that the judge, notwithstanding this cur- 
tailment of jurisdiction was entitled to draw salary during the years 
1877 and 1878, at the same rate as before. HKdwards v. Newton 
County, 636. 


4. THE PROBATE COURT OF CARROLL county, As organized under, the 
act of January Ist, 1860, (Sess. Acts 1859-60, p. 45,) had jurisdic- 
tion of an action on an administrator’s bond. The State ex rel. 
Shinn v. Stafford, 658, 


PoweER TO DISBAR ATTORNEYS. See The State ex rel. Jones v. Laugh- 
lin, 445. 


APPEALS FROM couNTy couRT. See Colville v. Judy, 651. 


CURATOR. 


Sree GUARDIAN AND WARD. 


CRIMINAL LAW. 


1. CRIMINAL LIABILITY OF PRINCIPAL FOR ACTS OF AGENT. A_ prin- 
cipal is not criminally responsible for the acts of his agent done in 
his absence, without his knowledge and against his directions. The 
State v. McGrath, 181. 


2. Tue evidence in a criminal case must show in what county the 
offense was committed. Jb. 


3. IGNORANCE OF THE LAW, NO EXCUSE FOR CRIME: LARCENY. Section 
1315, Revised Statutes 1879, makes it larceny for the finder of lost 
property to make way with, or secrete the property with intent to 
convert it to his own use, with intent to defraud the owner. In an 
indictment founded on this section; Held, that evidence offered by 
the defendant to show that it was a general belief among the col- 
ored people that property found, having no marks upon it to indi- 
cate its ownership, belonged to the finder, was properly excluded. 
Ignorance of the law is no excuse forits violation. The State v. 
Welch, 284. 


4. DeErENDANT’s TEsTIMONY. A defendant in a criminal case may 
testify as to the intent with which he did the act charged. The 
State v. Banks, 592. 


5. Instructions. In determining what instructions are to be given, 
the testimony of the defendant must be considered, the same as 
that of any other witness; and if upon a trial for murder he testi- 
fies to a state of facts which would constitute murder in the second 
degree, instructions appropriate to that offense must be given, though 
his testimony be at variance with that of every other witness in the 
case. Ib. 
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InstRucTIONS. It is the duty of the trial court in a criminal case to 
give correct instructions, whether asked or not ; and if it fails to do 
so, the judgment will be reversed on appeal. 

But per Norton, J., dissenting: This should not be done, unless 
the attention of the trial court be pointedly and specifically called 
to the error. Ib. 


RECENT POSSESSION OF STOLEN PROPERTY: PRESUMPTION OF GUILT. 
The presumption of guilt growing out of the recent possession of 
stolen property is a presumption of law, and, in the absence of 
other rebutting evidence, must be met by proof on the part of the 
accused accounting for his possession in a manner consistent with 
his innocence, or it will become conclusive against him. It is not 
a mere presumption of fact, to be weighed with other evidence in 
the case. The State v. Kelly, 608. 


ConFESSIONS OF CRIME. When a confession has once been ob- 
tained by means of hope or fear, other confessions subsequentl 
made are presumed to come from the same motive, and are rene 
missible until it is shown that the original influence had ceased to 
operate before they were made. The State v. Brown, 631. 


CRIMINAL LAW AND PRACTICE. It is competent forthe grand jury 
of the county where one indictment has been found, to find another 
for the same offense, notwithstanding the first has been sent to an- 
other county for trial on change of venue; and as soon as the first 
is nol. pros’d, the second becomes triable in the county where it was 
found. It is not the duty of the court in that county to send it to 
the other county. The State v. Patterson, 695. 


CoNFESSIONS OF CRIME. The law is now settled that a confession of 
of crime, to be inadmissible, must have been made to an officer of 
the law, in consequence of improper influence exerted by him. 

It is for the trial court, in each case, to determine, as a preliminary 
question whether the confession was made with that degree of free- 
dom which ought to occasion its admission; and unless there is 
manifest error in the ruling, its admission should not cause a re- 
versal of the judgment. Ib. 

The fact that the prisoner’s feet were tied at the time of mak- 
ing the confession, does not render it inadmissible. 


Proor OF CORPUS DELICTI. An extra-judicial confession of mur- 
der, uncorroborated, is insufficient to authorize conviction; but 
where the accused has expressly admitted that he did murder the 
deceased, it is unnecessary that the dead body be positively and di- 
rectly identified. It is sufficient that there be such extrinsic cor- 
roborative circumstances, as will, taken in connection with the con- 
fession, produce conviction of defendant’s guilt in the minds of the 
jury. Ib. 


Oxstructinc Hianuway. See State v. Gilbert, 20. 


SEE, ALSO, AFFRAY. 


BuRGLARY. 
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FALseE PRETENSES. 
GRAND JURY. 
Hapeas Corpus. 
LARCENY. 

Liquor LICENSE. 
MvurDER. 
PERJURY. 


RAPE. 


DAMAGES. 


DAMAGES, PUNITORY AND COMPENSATORY: EVIDENCE. Evidence 
of the circumstances under which an assault was committed, is ad- 
missible, either in aggravation or in mitigation of damages; not to 
excuse ——— from making full compensation for any actual in- 
jury he'Tas inflicted, but for the purpose of showing either that cir- 
cumstances of malice, gross outrage, oppression or insult did or did 
not accompany the act. If there were no such circumstances, com- 
pensatory damages only can be recovered; and if such damages 
only are asked, the motive of the defendant is wholly immaterial 
and can have no bearing on the amount of recovery. Joice v. Bran- 
son, 28. 


INTEREST is not recoverable in an action for the loss of property, 
destroyed through negligence. DeSteiger v. The Hannibal & St. Jo- 
seph Kailroad Cumpany, 33. 


A personal judgment for damages against a married woman is a 
nullity. Corrigan v. Bell, 53. 


MEASURE OF DAMAGES. The measure of damages for breach by a 
landlord of a covenant to permit his tenant to remove a building 
from the demised premises, is the value of the building on the 
premises on the day when the breach occurred, with interest. See 
Seibel v. Siemon, 72 Mo. 526. Neiswanger v. Squier, 192. 


CoNTRACT: MEASURE OF DAMAGES. The plaintiff, a ferry company, 
entered into a contract with defendant, a railroad company, whereby 
it bound itself at all times to keep sufficient ferry boats and appli- 
ances to do all the railroad company’s ferrying, and the railroad 
company, on its part, bound itself to give all its ferrying to that 
company. The ferry company was prepared at all times to comply 
with the contract, but the railroad company gave its ferrying to 
another company. In an action for breach of contract; Held, that 
the profits on all the business thus diverted, were the true measure 
of damages. The Wiggins Ferry Company v. The Chicago & Alton 
Railroad Company, 389. 
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ASSESSMENT OF DAMAGES IN AN ACTION OF TORT: RECORD EN- 
Tries. If it appears by the record in an action of tort that the 
assessment of damages was not founded on evidence heard in the 
case, the judgment will be reversed. Thus, where the recital in 
the judgment entry was: “And the amount of plaintiff’s demand 
being ascertained by said account,” (i. e., by plaintiff’s statement, ) 
‘the court doth assess the amount due by defendant to plaintiff at 
the sum,” etc., and it did not appear by anything else in the record 
that any evidence was heard to determine the amount of plaintiff’s 
recovery; Held, that the error was fatal. Snider v. The St. Louis, 
Iron Mountain & Southern Railway Company, 465. 


This case differs from the case of Snider v. Ry. Co, ante, p. 465, 
in this, that a bill of exceptions in this case contained a statement 
that “ the plaintiff introduced evidence tending to prove his claim 
for damages,”’ and also a statement that “ the court found the issues 
for the plaintiff.” Held, that these recitals fairly construed, showed 
that the finding of the court as to the amount of recovery was based 
upon evidence heard in the cause. The judgment was, therefore, 
affirmed. Boswell v. The St. Louis, Iron Mountain & Southern Railway 
Company, 470. 


PUBLIC OFFICERS: PERSONAL LIABILITY. Public officers, who are in- 
vested with discretionary powers in the performance of ministerial 
duties, cannot be held to a personal liability for acts nojgnaliciously 
done. Edwards v. Ferguson, 686. ‘ 


TREBLE DAMAGES UNDER THE TRESPASS ACT. See Henry vy. Lowe, 96. 


DEBTOR AND CREDITOR. 


DEBT, INDIVISIBLE WITHOUT CONSENT OF DEBTOR. A creditor cannot, 


without the consent of his debtor, make a valid assignment of a 
part of his claim. Seardslee v. Morgner, 22. 


DEDICATION. 


TOWN PLATS. DEDICATION TO PURLIC USE. Under the statute in re- 
lation to town plats the mere filing for record of a plat duly ac- 
knowledged, vests in the public the fee of land intended to be ded- 
icated to public use. Acceptance by the public is not necessary to 
complete the dedication. Reid v. Board of Education of Edina, 295. 


——: DEDICATION, GENERAL OR SPECIAL? On one of the blocks 
laid down on a town plat were wriften the words “ Public Square.” 
In an explanatory memorandum attached to the plat, this block was 
declared to be “public property for the purpose of containing the 
court house should the town be selected for the county seat,” and 
in a writing in the form of a deed upon the back of the plat, the 
grantor forever quit-claimed to the county, for public uses, this 
block, together with the streets and alleys indicated, ‘‘ according to 
the within plat or plan of said town, which shall be and remain the 
property of said county for the purposes aforesaid forever.”’ Held, 
that the block in question was dedicated to general public uses, and 
not simply to use as a court house square. The erection of a pub- 
lic school building upon it was a legitimate use. Jb. 
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DEDICATION TO PUBLIC USE, BEFORE EMANATION OF LEGAL TITLE FROM 
THE GOVERNMENT. If one dedicates land to public use before the 
issue of a patent by the government, and afterward the patent is- 
sues to him, he will hold the legal title thus acquired in trust for 
the public, and cannot on the strength of it maintain ejectment 
against the beneficiary. If the dedication be under the statute in 
relation to town plats, the title will immediately vest, by virtue of 
the statute, in the public. Jo. 


DEDICATION TO PUBLIC USE: EXecUTORS. An executor has no power 
to dedidate land of the estate to public use, unless there be some 
provision in the will or an order or decree of a court of competent 
jurisdiction authorizing it. AKaime v Harty, 316. 


DEDICATION BY CONCURRING ACTS OF THE OWNER AND THE PUBLIC. 
The owner of a tract of land intending to give a strip off of it for 
part of a public street, set back his fence, and from that time for- 
ward for eighteen vears the strip was open and used by the public 
asa highway. Held, that these facts constituted a dedication. Jb. 


——: BY DEED. A person claiming to own a tract of land under- 
took by agreement with the owner of the adjoining tract to estab- 
lish a public street on the line between them, to be sixty feet wide, 
each to givea strip thirty feet in width. Subsequently the true 
owner of the first named tract conveyed the whole of the tract ex- 
cept the thirty foot strip, the deed cailing fur the street by name as 
the boundary of the land conveyed. Held, that this amounted to 
a ratification of the first dedication, and was a yalid dedication by 
deed. Subsequently the city caused the street to be graded to the 
full width of the sixty feet. Held, that this was an acceptance of 
the dedication. Jb, 


DEEDS. 


RECORDED TITLE: NOTICE OF EQUITIES. A person purchasing land 
from one who appears by a recorded deed to be the owner in fee, is 
not bound by equities existing in favor of a stranger to the deed, 
when the only notice of such equities is imparted by deeds not af- 
fecting the land in question, and he is not otherwise informed of 
them. He is not required to search the records or elsewhere to as- 
certain whether there are equitable rights which could be asserted 
against the title of the apparent owner. Odle v. Odle, 289. 


DEED ACKNOWLEDGED BEFORE A PARTY. The record of a deed ac- 
knowledged before a person named in the deed as party thereto, 
is not evidence against one who has no actual notice of the existence 
of the deed. Hainey v. Alberry, 427. 


Powers: Evipence. A deed executed under a special power 
will not pass title unless the power was strictly pursued; that this 
was done, cannot be shown by recitals in the deed itself, but must 
appear aliunde. Pettis County v. Gibson, 502. 


STATUTORY COVENANT. The words “grant,” “bargain,” “sell,” 
when employed in a conveyance are only to be construed as 
a statutory covenant of warranty against incumbrances done or suf- 
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fered by the grantor or any person claiming under him, and do not. 
extend to outstanding incumbrances over which the grantor in the 
given deed has no control. But see R. 8. 1879, 2 675. Koenig v. 
Branson, 634. 


CovENANT OF WARRANTY. A covenant in a deed to “ warrant 
and defend the title to the premises conveyed against the claim of 
every person whomesoever,” is not a covenant “ against any and all 
incumbrances.” Ib. 


DEDICATION TO PUBLIC UsE. See Reid y. Board of Education of Edina 
? 
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295; Kaime v. Harty, 316. 


DEEDS OF TRUST AND MORTGAGES. 


PROMISSORY NOTE: SECURED BY DEED OF TRUST: BONA FIDE PUR- 
CHASER. One who purchases a (negotiable) promissory note secured 
by a deed of trust, before maturity and without knowledge of pay- 
ments made upon it, is entitled to have the deed of trust enforced 
for the full amount of the note. (Logan v. Smith, 62 Mo. 455.) 
Goodfellow v. Stillwell, 17. 


PRINCIPAL AND AGENT: DEED OF TRUST. One who purchases a 
note secured by a deed of trust which authorizes the trustee to re- 
ceive payment, will be deemed to have constituted the trustee his 
agent for that purpose, if he does not revoke the authority so given. 
Ib. 


DEED OF TRUST SALE: KVIDENCE. Where the testimony was that asale 
was made at the court house “ under the deed of trust ;” Held, 
that in the absence of even a suggestion to the contrary, the jury 
were warranted in inferring from this that the sale was in conform- 
ity to the deed. The German Bank v. Stumpf, 311. 


: SELLING IN MAss. The mere fact that property which is 
susceptible of division has been sold in mass, will not rendera 
trustee’s sale void. It is only where substantial injury has been in- 
flicted by failure to subdivide and sell in parcels, that a court of 
equity will set aside the sale. Ib. 





notice. Where a deed of trust requires thirty days notice 
of sale to be given by publication in a daily paper, thirty days must 
intervene between the first publication and the day of sale: but 
while it is customary and prudent, it is not essential that the notice 
appear in every issue of the paper. The omission to make continu- 
ous publications will authorize the setting aside the sale only where 
it is of such a character or is attended by such circumstances as to 
mislead the public and work injury to the party whose property is 
sold. Ib. 


IMPLIED SATISFACTION OF A MORTGAGE. The holder of a note re- 
ceived a mortgage with the understanding that he was to retain it 
as security for the payment of the note only until he could assure 
himself of the solvency of another party who was offered as surety. 
Having satisfied himself upon this point, he obtained the signature 
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of the proposed surety to the note, and thereafter kept the note 
without satisfying the mortgage, of record. Held, that it was, never- 
theless, discharged. Baile v. The St. Joseph Fire & Marine Insurance 
Company, 371. 


7. Parow EviIpENCE: MORTGAGE. Parol evidence is admissible to show 
that a mortgage has been fully discharged ; or to explain or con- 
tradict the consideration clause. Jb. 


8. MORTGAGES OF PERSONALTY IN KANSAS: FAILURE TO FILE STATE- 
MENT OF INTEREST. Failure of the mortgagee of personal property 
to file with the recorder of the county a sworn statement of his in- 
terest in the mortgage within thirty days before the end of one year 
from the time of filing it for record, as required by the laws of 
Kansas, does not invalidate the mortgage as between him and one 
claiming through a sale made, within the year, under an attachment 

gainst the mortgageor. Frank v. Playter, 672. 


9, : . Under the foregoing statute, if the mortgaged 
property be reduced to possession within the year by the mortgagee, 
that dispenses with the necessity for filing the statement of interest. 
Tb. 








10. MoRTGAGE OF AFTER-ACQU!RED PkorERTY. A manufacturer may 
make a valid mortgage ot r»w material to be purchased in the fu- 
ture, and of the product to be made therefrom. Jb. 


DEPOSI1. 


TITLE TO MONEY PAID TO ONE FOR THE BENEFIT OF ANOTHER. Money 
placed by A in the hands of B to be paid to C, does not become C’s 
property until he is advised of the deposit and consents to it. If 
before he does so consent, B is compelled by garnishment proceed- 
ings to pay it to A’s creditors, C cannot afterwardcla it. Ridge v. 
Ounhstead, 578 


LRA MSHOPS. 


DRAMSHOP LICENSE: WINE AND BEER LICENSE. It seems that the 
license of a dramshop keeper authorizes all the sales which a wine 
and beershop keeper is authorized to make by virtue of his license. 
Wag. Stat., p. 549, 221, 2; p. 554, 2228, 29. The State v. McGrath, 
181. 


SELLING LIQUOR WITHOUT LICENSE. See The State v. Taylor, 52 


EDINA. 


Tue original site of the town of Edina, according to the plat recorded 
by Wm. J. Smallwood in 1839, was at that time in Lewis county, 
and not in Ralls. Reid v. Board of Education of Edina, 295. 
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EJECTMENT. 


1, TRUSTEE CANNOT MAINTAIN EJECTMENT AGAINST CESTUI QUE TRUST. 
Plaintiffs’ ancestor being one of eight persons who constituted and 
were equally interested in an association, bought land with the 
funds of the association and took the title to himself. Subsequently 
he made adeed of the land to the association, and the association 
made a deed to defendant. Defendant also obtained deeds from all 
the associates except plaintiffs’ ancestor. Held, that though the 
legal title to the whole land remained vested in plaintiff, vet the 
equitable title to seven-eighths of it had been acquired by defend- 
ant, and as to that plaintiff could not recover in ejectment. Douthitt 
v. Stinson, 199. 


2. One who holds both the legal and equitable title can assert his 
rights in an action of ejectment. He will not, therefore, be per- 
mitted to resort to equity. Odle v. Odle, 289. 


3. CoLor or tirLe. Where the parties to a deed undertook by verbal 
contract to rescind the deed, and the grantor thereafter remained 1 
the actual possession of a part of the land, claiming title under the 
rescission; Held, that he wasin under color of title, and that his 
possession extended to the whole tract described in the deed. Hughes 
v. Israel, 538. 


4. ADVERSE POSSESSION: EVIDENCE. Where the defendant in ejectment 
relies upon mere possession, his evidence must distinctly show the 
limits of his possession. Ib. 


EQUITABLE DEFENSE AGAINST TITLE FOUNDED ON SPECIAL TAX BILL. See 
Corrigan v. Bell, 53. 


EVIDENCE IN EJECTMENT. See Hughes v. Israel, 538. 


ELECTIONS. 


St. LOUIS CHARTER AMENDMENTS: MAJORITY NECESSARY TO THEIR ADOP- 
tion. Under the constitution, amendments to the charter of the 
city of St. Louis, before they could take effect, had to be sub- 
mitted to the qualified voters at a general or special election “ and 
accepted by at least three-fifths of the qualified voters voting 
thereat.’”’ Certain amendments submitted at a general election re- 
ceived more than three-fifths of all the votes cast on the question 
of their adoption, but less than three-fifths of all the votes cast on 
the same day for city officers. Held, that they were not adopted. 
The State ex rel. Allen v. The Mayor of St. Louis, 435. 


Section 1192 Revisep Sratures 1879 construep. See The State ex rel. 
The Attorney General v. Gammon, 421. 


EMINENT DOMAIN. 


OPENING PUBLIC ROADS, STRICTNESS REQUISITE IN PROCEEDINGS. See 
Whitely v. Platte County, 30. 
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EQUITY. 


EQUITY: FOLLOWING TRUST FUNDS. Mere failure to account for trust 
funds will not authorize a decree divesting title to land out of the 
trustee and vesting it in the beneficiary. There must be proof that 
the funds were invested in the land. Green v. Cates, 115. 


RACE OF DILIGENCE. As between creditors seeking to have a com- 
mon fund appropriated to the payment of their demands, the one 
who files his bill first is entitled to a priority. Pullis v. Robison, 201. 


One who holds both the legal and equitable title can assert his rights 
in an action of ejectment. He will not, therefore, be permitted to 
resort to equity. Odle v. Odle, 289. 


SETTING ASIDE SALE UNDER TRUST DEED. See The German Bank v 
s 


Stumpf, 311. 


ESTATES. 


Ir a devise over after a particular estate be void at law, the first 
taker will take the whole estate. Van Pretres v. Cole, 39. 


THE STATUTE ABOLISHING ESTATE-TAIL: PERSONAL PROPERTY. Sec- 
tion 4 of the statute of Uses and Trusts, (R. S. 1879, 2 3941,) 
abolishing estates-tail, has no application to money; (1) Because, 
by its terms, it is limited to land; (2) Because there never was such 
a thing known to the law as an estate-tail in mere personal chattels 
not savoring of the realty. The State ex rel. Haines v. Tolson, 320. 


ESTOPPEL. 


EsToPPEL : DELIVERY BOND FOR GOODS TAKENINEXECUTION. The obli- 
gors in a delivery bond, which recitesa levy of execution, are es- 
topped in an action on the bond from pleading that there was no 
levy. Hundley v. Filbert, 54. 


THERE is no estoppel unless the action of the party asserting it was 
influenced by something either done or said by the other. Rogers 
v. Marsh, 64. 
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3. Esrorprer. A landlord was entitled by the terme of his lease to 


exact a forfeiture in case of default in payment of the rent for 
thirty days. When the rent became due the landlord demanded 

ayment and the tenant said he would credit the amount on a note 

e held against the landlord, to which the landlord made no reply. 
Held, that under these circumstances he could not, after a lapse of 
thirty days, insist upon a forfeiture. If he did not intend to agree 
to the tenant’s proposition, it was his duty to say so at the time. 
Johnson v. Douglass, 168. 


O12CUMSTANCES HELD TO CREATE AN ESTOPPEL. See Schenck v. Sautter, 


19 





46; Raley v. Williams, 310. 


EVIDENCE. 


Paro. evidence is not admissible to show that a deed absolutefon 
its face was made upon an express trust. Green v. Cates, 115. 


A party cannot avail himself of evidence in conflict with admis 
sions contained in his own pleadings. Kuhn v. Weil, 213. 


PRACTICE: EVIDENCE. Where the evidence is conflicting, this court 
will not disturb the findings of the trial court on the ground that 
they are against the weight of evidence. Meyer v. McCabe, 236.7" 


LAW OF SISTER STATE: EVIDENCE. The law of a sister state is a ques- 
tion of fact, to be proved like any other fact by appropriate evi- 
dence. In the absence of such evidence, it will be presumed that 
the common law is in force. 


PRODUCTION OF EVIDENCE. One party may be permitted to read 
such portions of a deposition as he desires, and the other will then 
be entitled to read the remainder. But it will not be error if the 
court requires the whole to be read at once. Norris to the use of 
Schwartez». Brunswick, 256. 
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CRIMINAL LAW: DEFENDANT'S STATEMENTS AS EVIDENCE FOR OBR 
AGAINST HIMSELF. What defendant has said against himself the 
law presumes to be true, because against himself; what, however, 
he has said for himself the jury are not bound to believe, because 
said in a conversation proved by the State; but they may believe 
or disbelieve it according as it is shown to be true or false by the 
evidence in the case. The State v. Albert and Charles Talbott, 347. 


IMPEACHING EVIDENCE: PRACTICE. Where an effort is made to 
discredit a witness by showing that he has testified differently on a 
former occasion, if his testimony as then given was reduced to writ- 
ing, the party calling him will be entitled to read the whole of it, 
and not simply so much of it as relates to the precise matter as to 
which he is alleged to have contradicted himself. Jb. 


Ev«pENce: practice. The trial court ruled that if certain evidence 
were admitted, the other side would be entitled to offer certain 
other evidence in rebuttal; and thereupon the proffered evidence 
was withdrawn. Held, that if there was any error in this ruling the 
party injured was in no position to avail himself of it. He should 
have offered his evidence, and then, when his adversary offered 
his evidence, he should have made his objection. Jb. 


ADMISSIONS OF ONE OF SEVERAL CO-DEFENDANTS. Where two are 
jointly indicted and tried, statements made by either are admis- 
sible in evidence against him, though they may implicate the other 
and were not made in his presence. In such case it is proper for 
the court, by instructions, to point out to the jury that the state- 
ments are only evidence against him who made them. Ib. 


IMPEACHING EVIDENCE. A letter is not admissible in evidence for 
the purpose of impeaching a witness, unless there is some proof 
that it was written by him. Jb. 


PAROL EVIDENCE: MORTGAGE. “ Parol evidence is admissible to show 
that a mortgage has been fully discharged ; or to explain or contra- 
dict the consideration clause. Baile v. The St. Joseph Fire & Marine 
Insurance Company, 371. 


EXPERT TESTIMONY AS TO HANDWRITING. Persons who are not 
shown to be experts in handwriting should not be permitted to tes- 
tify as to the genuineness of a disputed paper, from a mere com- 
parison of the paper with one that is undisputed. The State v. 
Owen, 440. 
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16. 


SV. 


18. 


19. 
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PROMISSORY NOTE: PLEADING, CRIMINAL: VARIANCE. A note of- 
fered in evidence in support of an indictment contained in addition 
to those set out in the indictment, the following words: “ With 
interest at the rate of ten per cent per annum from maturity.” Held, 
a fatal variance. Ib. 


PAROL EVIDENCE: PROMISSORY NOTE: PLEDGE. Parol evidence is 
admissible for the purpose of showing that a note transferred by 
indorsement and delivery was intended to be held by the transferee 
not absolutely, but only as collateral security. Wooa v. Matthews, 477. 


DEED: POWERS: EVIDENCE. A deed executed under a special power 
will not pass title unless the power was strictly pursued; that this 
was done, cannot be shown by recitals in the deed itself, but must 
appear aliunde. Pettis County v. Gibson, 502. 


PRACTICE: OBJECTIONS TO EVIDENCE.™ Failure to present an objec- 
tion relating to the legal effect of a written instrument at the time 
it is offered in evidence, does not waive it. It may afterward be 
presented by instruction tothe jury. Jb. ~ 


PRACTICE, CRIMINAL: DEFENDANT'S TESTIMONY. A defendant in a 
criminal case may testify as to the intent with which he did the act 
charged. The State v. Banks, 592. 


OPINION OF WITNESSES. When the subject of inquiry is so in- 
definite and general in its nature, as not to be susceptible of 
direct proof, the opinions of witnesses are admissible, provided they 
are based on facts within their own knowledge. Greeawell v. Crow, 
638. 


OF NEGLIGENCE. Where the question was whether the defend- 
ant was guilty of negligence iff keeping a large amount. of money 
in his house, evidence to show where or how particular per- 
sons in the vicinity kept their money, unaccompanied by any evi- 
dence as to whether or not they were prudent persons, or as to any 
uniform custom of the community in respect to keeping money ; 
Held, inadmissible. Jb. ; 
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20. Evidence of the fact that a letter was mailed at a particular place 
may be admissible, where proof of its contents would not be. The 
State v Patterson, 695. 


BURDEN OF PROOF IN PARTICULAR CASES. See Rogers v. Marsh, 64; 
Henry v. Lowe, 96; Buesching v. St. Louis Gaslight Co.,.219 ; Mul- 
ler v. St. Louis Hospital Assn., 242; Julian v. Abbott, 580. 

In AGGRAVATION OR MITIGATION OF DAMAGES. See Joice v. Branson, 28. 

REVERSAL FOR WANT OF EVIDENCE. See Schenck v. Sautler, 46. 

Depositions. See Holman y. Bachus, 49. 


PROOF UF LARCENY. See State v. Davis, 129. 


DEMURRER TO EVIDENCE: WHAT INFERENCES OF FACT THE COURT MAY 
prRaw. See Buesching vy. The St. Louis Gaslight Co., 219. 


IMPEACHMENT OF wiTNEssES. See Muller v. The St. Louis Hospital 
Assn., 242. 


EVIDENCE IN AN ACTION ON AN INDEMNIFYING BOND. See Norris to the 
use of Schwartz v. Brunswick, 256. 


Proor OF FRAUD. See Massey v. Young, 260. 
A CASE OF VARIANCE. See Faulkner v. Faulkner, 327. 


DECLARATIONS OF AGENT AGAINST HIS PRINCIPAL. See McDermott v. 
The Hannibal & st. Joseph Railroad Company, 516. 


EVIDENCE IN EJECTMENT. See Hughes v. Israel, 538. 


PRESUMPTION ARISING FROM RECENT POSSESSION OF STOLEN PROPERTY. 
See State v. Kelly, 608. 


Conressions. See The State v. Brown, 631; The State v. Patterson, 695. 


COUNTY SURVEYOR’S PLAT AS EVIDENCE. See Major vy. Watson, 661. 
EXECUTION. 


1. EstopPEL: DELIVERY BOND FOR GOODS TAKEN IN EXECUTION. The obli- 
gors in a delivery bond, which recites a levy of execution, are es- 
topped in an action on the bond from pleading that there was no 
levy. Hundley v. Filbert, 54. 

ee 

2. EXEMPTIONS FROM EXECUTION. The head of a family may hold 

exempt the $300 worth of property allowed by section 11 of the 

execution law, (Wag. Stat., p. 604,) whether he is the owner of the 
property mentioned in the Ist and 2nd subdivisions of section 9 or 

not. The State ex rel. Tilden v. Beamer, 37. 
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NO LIEN ON PERSONAL PROPERTY FOR PURCHASE PRICE THEREOF, 
The act of March 3lst, 1874, (Sess. Acts, p. 118,) in relation to 
the right of the seller of personal property to subject the same 
to execution on a judgment for the purchase price thereof does 
not confer a lien so as to bind the property in the hands of any 
person to whom it may be transferred. Its only effect isto prevent 
the purchaser from claiming the property as exempt from such an 
execution. (See R. 8. 1579, 2 2353.) Norris to the use of Schwartz v. 
Brunswick, 256. 


ACTION ON INDEMNIFYING BOND: EVIDENCE. In an action on an 
indemnifying bond given to the sheriff by an execution creditor, 
the latter offered to show that after the execution had been levied 
the defendant in the execution had secretly and without consent of 
the sheriff taken and sold part of the property levied on. Held, 
that the evidence was not admissible, either as tending to disprove 
the plaintiff’s claim of title, or for the purpose of diminishing the 
amount of his recovery. Ib. 


SHERIFF'S SALE: TRANSFER OF BID. A bidder at execution sale may 
transfer his purchase to another by consent of the latter, and the 
transferee will then become the recipient of the deed from the 
sheriff. Massey v. Young, 260. 


——— : PURCHASE BY SHERIFF’S CLERK, VIEWED WITH SUSPICION. Al- 
though a sheriff’s clerk not holding an appointment as deputy, is 
not forbidden by statute to buy at a sale by the sheriff, yet equity 
will narrowly watch the actions of a person possessing such oppor- 
tunities for questionable practices, and if he does buy, will view 
the transaction as against the policy of the law and pregnant with 
suspicion of fraud, and if there be indications of unfairness or inade- 
quacy of price or the like, will hold that the purchase is not bona 
ide. Ib 


EXECUTION SALE; NOTICE BY HANDBILLS. The defendant in an execu- 
tion, being the sole proprietor, editor and publisher of the only 
newspaper in the county where the execution had been levied, 
refused to permit the publication in his paper of the notice of sale 
thereunder, though tendered the usual and legal fees therefor. 
Held, that under these circumstances notice by handbills was leg: r 
notice within the meaning of the statute, (Wag. Stat., p. 609, 2 42, 
and that a sale upon such notice passed the legal title. Walton : 
Harris, 489. 


EXEMPTION FROM EXECUTION: PROVISIONS ON HAND FOR FAMILY 
use. Groceries kept in store by a merchant as part of his stock in 
trade are not “ provisions found on hand for family use” within 
the meaning of section 9 of the Execution Law, (Wag. Stat., p. 
603,) which exempts such provisions from sale under execution 
against the head of a family. The State ex rel. Nussberger v. Conner, 
572. 


WAIVER OF IRREGULARITIES. Acceptance of property set 
apart by an officer upon aclaim of exemption from execution waives 
any irregularities in the proceedings to ascertain the exemption. Jb. 
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FALSE PRETENSES. 


To constitute a criminal false pretense, a misrepresentation must relate 


to 








to a past event or existing fact, not to something to be done in the 
future. Stocking v Howard, 25 


FERRIES. 


EXTENT OF THE CONTRACT OF 1864 BETWEEN THE WIGGINS FERRY 
COMPANY AND THE CHICAGO & ALTON RAILROAD COMPANY. The 
ferry company having by its charter an exclusive right to ferry 
all freights passing either way between the city of St. Louis and the 
company’s lands on the opposite (Illinois) shore of the Mississippi 
river, entered into a contract with the railroad company, by which 
the railroad company agreed that it would “always employ said 
ferry company to transport across said river all persons and property 
which may be taken across the said river either way to or from the 
Illinois shore, either for the purpose of being transported on said 
railroad, or having been brought to said river upon said railroad, 

: so that said ferry company shall have the profits of 
the transportation of all such passengers and property taken across 
said river either way, by said railroad company, and that no other 
than said ferry company shall ever, at any time, be employed by 
said railroad company to cross any passengers or freights coming or 
going on said road.” Another clause of the contract declared that 
the cbject of the ferry company in making the contract was to secure 
to itself ‘‘the ferrying business between the Illinois and the Mis- 
souri shores opposite the city of St. Louis, of all the freights and 
passengers carried or to be carried’ by the railroad company. Held, 
that the railroad company, by this contract, bound itself to employ 
the ferry company to transport all the freight and passengers it 
might have crossing either way between said city and the Illinois 
shore at any point opposite, and not inerely such as it might have 
crossing between the city and the ferry company’s lands, and for 
this purpose it bound itself to bring all its freights and passengers 
to the said ferry. The Wiggins Ferry Companyv. The Chicago & Alion 
Railroad Company, 389. 


A CONTRACT HELD NOT VOID AS AGAINST PUBLIC POLICY, OR IN RE- 
STRAINT OF TRADE. A _ railroad company requiring a ferry to 
complete the transportation of its freights and passengers at a ter- 
minal point, entered into a contract with a ferry company by which 
it bound itself to give all its ferrying business at that point to that 
company, and agreed not to employ any other. The ferry company, 
on its part, agreed to “furnish and maintain wharf and steam ferry 
boats sutticient to do with promptness and dispatch all the ferrying 
of passengers and freight requiring it.” Held, that this contract was 
not void as being against public policy, because it bound the ferry 
company to furnish all the facilities that the public interests require 
Nor was it void as being in restraint of trade. Contracts are held 
void on this ground only when they operate a general restraint of 
trade. This contract was limited in its operation to a single place, 
and at that place did not wholly prohibit the ferrying business, but 
only limited it to one company. Jhb. 


TRANSPORTATION CONTRACTS: IMPROVEMENTS IN METHODS OF TRANS- 
PORTATION : CARRIERS BOUND TO ADOPT THEM. A railroad company 
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and a ferry company entered into a contract for the ferrying of per- 
sons and property by which the ferry company bound itself to 
“‘furnish and maintain wharf and steam ferry boats sufficient to do 
with promptness and dispatch all the ferrying of passengers and 
freight requiring it.’ At the time this contract was made all goods 
intended for transportation over this ferry were unloaded from the 
cars and placed on wagons. Subsequently a system of transferring 
loaded cars came into vogue. Held, that under this contract the 
railroad company had a right to demand of the ferry company that 
it adopt the new system. It was bound to adopt any improvements 
whereby transportation would be made cheaper, safer and more 
expeditious. Jb. 





. The court holds the contract of March 9th, 1866, between 
the Chicago & Alton Railroad Company and the Madison County 
Ferry Company, to have been made by the railroad company in 
fraud of the rights of the Wiggins Ferry Company under its con- 
tract of April 28th, 1864, with the railroad company. 1b. 


: FRAUD. A railroad company having entered into a contract 
with a ferry company for the ferrying of passengers and freights, 
afterward, with the fraudulent purpose of diverting traffic from the 
ferry and depriving the ferry company of the benefits of the con- 
tract, so arranged its business as to make it the interest of shippers 
to order their goods transferred by another ferry. eld, that under 
these circumstances the railroad company could not excuse its fail- 
ure to deliver goods for ferrying according to the contract by show- 
ing that the shippers had ordered them sent by the other ferry. Jb. 





[t is no infringement of an exclusive ferry privilege, for a person 
within the ferry limits, to transport his own property in his own 
boat. The Alexandria, Warsaw & Keokuk Ferry Company v. Wisch, 
655. 


FORFEITURE. 


‘ASE OF ESTOPPEL AGAINST EXACTING A FORFEITURE. Johnson v. 
Douglass, 168. 


FRAUD. 


Proor or FRAUD. Fraud is rarely ever susceptible of positive 
proof. Its vermiculations are chiefly traceable by covered tracks 
and studious concealments. It is not to be presumed; but anything 
which satisfies the mind and conscience of its existence is sufficient. 
Massey v. Young, 260. 


FRAUD IN EXECUTION SALE AVOIDS IT AS TO ALL PARTIES. In an ac- 
tion brought by a defendant in execution against the plaintiff, his 
attorney and the purchaser at the execution sale, to set aside the 
sale on the ground of fraud, it appeared that the fraud had been 
perpetrated by the attorney, the purchaser and a third coy: and 
that the defendant and the plaintiff were alike victims of the fraud. 
Held, that the sale must be set aside in toto. The purchaser could 
not be decreed to hold as trustee for the plaintiff. Jb. 
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PURCHASE BY SHERIFF'S CLERK, VIEWED WITH SUSPICION. Al- 
though a sheriff’s clerk not holding an appointment as deputy, is 
not forbidden by statute to buy ata sale by the sheriff, yet equity 
will narrowly watch the actions of a person possessing such oppor- 
tunities for questionable practices, and if he does buy, will view 
the transaction as against the policy of the law and pregnant with 
suspicion of fraud, and if there be indications of unfairness or in- 
adequacy of price or the like, will hold that the purchase is not 
bona fide. 


ACTION TO SET ASIDE SHERIFF’S DEED FOR FRAUD: EVIDENCE. See Massey 


v. Young, 260. 


ABSCONDING INTO THIS STATE, AS AFFECTING LIMITATIONS. See Harman 


» 


2 
vo. 


4, 








v. Looker, 622. 


FRAUDULENT CONVEYANCES. 


PREFERENCE AMONG CREDITORS. It is no objection to the validity of 
a conveyance by a debtor to his creditor that it operates to hinder 
and delay other creditors, that it was made with the intent on the 
part of the debtor that it should so operate, and that the creditor 
receiving it was aware of that intent, provided he received it with 
the honest purpose of securing his debt. But if he acted from a de- 
sire to aid the debtor in defeating other creditors, or in covering up 
his property, or in giving him a secret interest therein, or in lock- 
ing it up in any way for the debtor’s own use and benefit, the con- 
veyance will be held fraudulent and void. Shelley v. Boothe, 74. 


WHAT CONSTITUTES A FRAUDULENT “ DISPOSITION” OF PROPERTY. 
Section 398, Revised Statutes 1879, authorizes attachment to issue 
in the following, among other cases: (7) Where the defendant 
has fraudulently conreyed or assigned his property, so as to hin- 
der or delay his creditors. (8) Where the defendant has fraudu- 
lently concealed, removed or disposed of his property or effects, so 
as to hinder, ete. Held, that the word disposed, as here used, covers 
all such alienations of property as may be made in ways not other- 
wise pointed out in the statute; for example, pledges, gifts, pawns, 
bailments and other transfers and alienations which may be effected 
by mere delivery and without the use of any writing, assignment or 
conveyance. It does not include any species of conveyance. Hence, 
a charge that defendant has fraudulently disposed of his property, 
is not supported by proof that he has executed a fraudulent mort- 
gage. Bullene v. Smith, 151. 


Estorret. If creditors enter into a composition agreement with 
their debtor and sign a receipt for the agreed amount, and a third 
party, relying upon this, in good faith advances money to the debtor 
to enable him to settle with his creditors, and in consideration of 
the advances, receives a transfer of property from the debtor, the 
transfer will be valid as against the creditors, though they are in 
fact never paid. This is not upon the principle of estoppel, but be- 
cause the transferee is a bona fide purchaser. Kuhn v. Weil, 213. 


FRAUDULENT CONVEYANCES: BONA FIDE PURCHASER. To entitle the 
vendee of property transferred in fraud of the vendor’s creditors, to 
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be treated as a bona fide purchaser, it must appear that he actuall 
paid the purchase money before he had any notice of thefraud. It 
is not sufficient that he had agreed upon the purchase before re- 
ceiving notice. Hence, where the purchaser gave his check for the 
purchase money, but with the understanding that it was not to be 
paid immediately, and instructed his banker to withhold payment 
until further orders, and after notice that creditors of the vendor 
had attached the property alleging fraud in the transfer, he ordered 
the check paid, and it was paid to the vendor; Held, that he was 
not — to be considered a bona fide purchaser. Arnholt v. Hart- 
wig, 485. 


GRAND JURY. 


It is no objection to an indictment that it was found by a grand 
jury summoned after the discharge of the regular panel. Acts 1874, 
p. 99,27. The State v. Harris, 287. 


The objection that the indictment is not indorsed a true bill, comes 
too late when made for the first time after verdict. Jb. 


Objections to the constitution of the grand jury come too late 
when made for the first time after verdict. The State v. Clifton, 430. 


GUARANTY. 


PROPOSAL TO GUARANTY. To make one liable as guarantor upon a 
proposal to guaranty payment for goods to be furnished by an- 
other to a third party, it must appear that notice was given of ac- 
ceptance of the proposal. Taylor v. Shouse, 361. 


Evivence. In an action brought to charge as guarantor the 
maker of an instrument which, by its terms, was only a proposal 
to guaranty the performance of a contract to be made in the future, 
evidence was offered to show that the instrument was executed in 
pursuance of an agreement previously made between the principal 
arties to the transaction. But there was nothing to show that de- 
endant, when he became bound, knew of such agreement. Held, 
that the evidence was inadmissible. Jb. 


GUARDIAN AND WARD. 


APPEALS BY GUARDIANS AND cuRATORS. The act in relation to 
curators and guardians provides that they shall be allowed appeals 
‘*as in the case of executors and administrators.” (Gen. St. 1865, 
p. 473, 250.) The law in relation to appeals, at the time this act 
first went into force, allowed executors and administrators to appeal 
without giving bond. (Gen. St. 1865, p. 514,24.) But it was sub- 
sequently changed so as to authorize the court, in case of an appeal 
by an executor or administrator from any order of distribution or 
final settlement, to require him to give bond. (Sess. Acts 1875, p. 
46.) Held, that since this amendment guardians and curators also 
could be required to give bond in like cases. Potter v. Todd, 101. + 
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PROCEEDINGS AGAINST ESTATE OF DECEASED CURATOR FOR AN AC- 
couNnTING. In 1876 there was no statute authorizing proceedings 
to be taken in the probate court against the legal representatives of 
a deceased curator for the purpose of ascertaining the amount of the 
ward’s assets in the hands of the curator at the time of his death. 
Prior to the Revision of 1855, and to a limited extent, since the Re- 
vision of 1879, (? 2614,) such proceedings have been authorized. Ib. 


: CURATOR’S BOND. The only remedy of the ward in such case 
was an action on the curator’s bond. /b. 


: STATUTE OF LIMITATIONS. It seems that if a claim 
could be allowed in favor of a ward against the estate of his deceased 
curator for moneys received by the curator in his official capacity, 
as a mere ordinary claim is allowed for a liability incurred as an in- 
dividual, the statute of limitations would begin to run in favor of 
the curator, in respect to so much of the claim as accrued prior to 
the ward’s majority, from that date. But the rule might be other- 
wise if the action were upon the bond of the curator. Jb. 





CURATOR’S FINAL SETTLEMENT: CONCLUSIVE AS EVIDENCE, THOUGH 
NOT PLEADED. The final settlement of a curator in the probate 
court is to all intents and purposes on the same footing as the judg- 
ment of any other court of competent jurisdiction. Like such a 
judgment, as between the parties it is conclusive of the matters ad- 
judged ; and this is true whether it be pleaded in bar or be adduced 
in evidence under the general issue. Garton v. Botts, 274. 


A WARD CANNOT SUE HIS CURATOR FOR MONEY HAD AND RECEIVED. 
Until there is a final settlement of his ward’s estate, a curator 
is not liable to an action by the ward for money had and received. 
His bond constitutes the measure and limit of his liability, and the 
ward must have recourse to that. Jb. 


CURATOR: LIABILITY OF HIS sURETIES. The sureties in a bond given 
by a curator, in pursuance of sections 34 and 35 of the Guardians Act, 
upon a sale of the w: ard’s land for purposes of re-investment, (Wag. 
Stat., p. 677,) cannot escape liability by showing that the curator 
has charged himself, on asettlement in the probate court, with the 
proceeds of the sale, and that at the time of settlement he had such 
proceeds in his possession. The bond is intended as an additional 
security for the safe. keeping and proper disbursement of the money ; 
and the sureties are liable for any conversion by the curator, when- 
ever it may occur. The State ex rel. Riggs v. Colman, 684. 


HABEAS CORPUS 


Convict UNDER AGE OF IMPRISONMENT. The writ of habeas corpus can- 





not be invoked to release a convict from the penitentiary on the 
ground that he is under the age of imprisonment there, "nless that 
fact appears by the record of conviction. The investigation of the 
question of age belongs to the court where the trial is had. Ez 
arte Kaufman, 588. 

































INSURANCE FOR WIFE’S BENEFIT. 


INDEX. 
HOMESTEAD. 


Wipow’s TITLE: RIGHTS OF CHILDREN. Where a husband occupies 
as a homestead land of which he is seized in fee, the wife at his 
death will become seized of a fee, and the minor children will be 
entitled to enjoy the land with her until they attain their majority. 
Wag. Stat., p. 698,25. Rogers v. Marsh, 64. 


VESTS IN WIDOW AND CHILDREN, WITHOUT BEING SET APART, 
WHEN. If land occupied by a man and his family as a homestead 
does not exceed in quantity and value what the law allows for that 
purpose, the homestead estate conferred by the statute will vest 
in his wife and children immediately upon his death, without being 
set apart by commissioners. Ib. 


EFFECT OF ADMINISTRATOR'S SALE ON HOMESTEAD RIGHT: 
BURDEN oF PROOF. An administrator’s sale will not divest the home- 
stead right of the widow and minor children of the decedent, unless 
it is made to pay debts contracted before the filing of the deed un- 
der which they claim. The burden of proving that it was so made 
rests upon one denying their right. Rogers v. Marsh, 64. 


Prior to the amendment of 1875 the Homestead Act conferred upon 
the widow and minor children of a decedent a right to a homestead 
whether he left debts or not. Freund v. McCall, 343. 


HUSBAND AND WIFE. 


HusBAND NOT A COMPETENT WITNESS, WHEN. When the wile is the 
substantial party to a suit her husband is not a competent witness. 
Joice v. Branson, 28. 


WIFE NOT A COMPETENT WITNESS, WHEN. The wife is not a com- 
petent witness to prove what was said by another in conversation 
with her husband, nor to prove any act done by the other in con- 
nection with such conversation and which might be explained by 
the conversation. Holman v. Bachus, 49. 


A personal judgment for damages against a married woman is a 
nullity. Corrigan v. Bell, 53. 

HusBAND AND WIFE: TITI.E TO PERSONAL PROPERTY. The act of 
March 12th, 1875, in relation to married women’s property, (R. S. 
1879, 2 3296,) does not change the relative rights of husband and 
wife to personal property acquired in another state and brought by 
them, since the passage of that act, into this State. Meyer v. Me- 
Cabe, 231). 


HusBAND, A NECESSARY PARTY TO WIFE’s su1T. See Edmonson v. Phil- 


lips, 57. 


See Pullis v. Robison, 201. 
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INFANCY. 


Suit BY NEXT FRIEND. See Rogers v. Marsh, 64 


is 








INJUNCTION. 


TAXES: INJUNCTION TO PREVENT COLLECTION. A collector of taxes, 
in violation of an agreement between the county court and a tax- 
debtor, was about to enforce collection of certain taxes assessed 
against the real estate of the latter. Held, that injunction would 
lie to preventa sale. The St. Louis, Iron Mountain & Southern Rail- 
way Company v. Anthony, 431. 





PROPER PARTIES DEFENDANT. All officers upon 
whom the law imposes a duty in regard to the collection of the rev- 
enue, may well be made parties defendant to a suit brought to en- 
join illegal proceedings for the collection of taxes. Jb. 


Injunction is the proper remedy to prevent the sale of real estate 
for taxes, the levying of which is prohibited by law. The Me- 
chanics’ Bank v. The City of Kansas, 555. 


INSTRUCTIONS. 


EXACTNESS REQUIRED IN FRAMING THEM. The facts necessary to 
authorize recovery need not be stated with the same exactness 
in instructions as in pleadings. If an instruction be so drawn 
as to predicate the right of recovery upon a portion only of 
the facts constituting the cause of action, it will, nevertheless, be 
held sufficient, if, in view of all the evidence, the court can say that 
the other essential facts necessarily follow in case those supposed 
be found. Moore r. The Missouri Pacific Railway Company, 438. 


IN CRIMINAL CASES. In determining what instructions are to be given, 
the testimony of the defendant must be considered, the same as 
that of any other witness; and if upon a trial! for murder he testi- 
ties to a state of facts which would constitute murder in the second 
degree, instructions appropriate to that offense must be given, though 
his testimony be at variance with that of every other witness in the 
case. The State v. Banks, 592. 


. It is the duty of the trial court in a criminal case to 
give correct instructions, whether asked or not ; and if it fails to do 
so, the judgment will be reversed on appeal. 

But per Norton, J., dissenting: This should not be done, unless 
the attention of the trial court be pointedly and specifically called 
to the error. Jb. 


INSURANCE 


INSURANCE FOR BENEFIT OF MARRIED WOMAN: HUSBAND'S INSOL- 
VENCY : CONSTRUCTION OF STATUTE. Section 15 of the married wom- 
an’s act, (Wag. Stat., p. 936,) provides that a married woman may 
cause to be issued for her sole use a policy of insurance on the life 
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of her husband, and in case she survives him, the insurance money 
shall be payable to her free from the claims of the representatives 
of her husband or any of his creditors; but such exemption shall 
not apply when the amount of premiums annually paid shall ex- 
ceed $300. Held, that it is the purpose of this act to allow a hus- 
band in embarrassed or even in insolvent circumstances to secure to 
his wife the benefit of an insurance on his life free from the claims 
of creditors when the annual premiums do not exceed $300, but 
not when they exceed that amount. Held, also, that it was not the 
purpose to apply this restriction to a husband in solvent circum- 
stances or to curtail his right to apply as much of his means as he 
may choose annually to the payment of premiums on his life for his 
wife’s benefit. Pullis v. Robison, 201. 





: DISTRIBUTION OF INSURANCE MONEY, AS AFFECTED BY 
HUSBAND'S INSOLVENCY. Applying these principles to a case in 
which the annual premiums exceeded $300 and part were paid by 
the husband while solvent and part after he became insolvent ; 
Held, that the proceeds of the policies should be distributed be- 
tween the widow and the creditors of the deceased, in the propor- 
tion that the premiums paid by him when solvent bear to those 
paid after his insolvency. Jb. 


MISREPRESENTATION AVOIDING POLICY NOTWITHSTANDING ADJUST- 
MENT, WHEN. After an insurance company had adjusted a loss 
and given a certificate of adjustment and promise to pay the 
amount, it discovered that the application misrepresented the title 
of the assured to the land on which the property insured was situ- 
ated. The policy contained a condition that if any fact stated in 
the application were untrue, the policy should be void. Held, that 
the company was entitled to have the certificate and policy canceled. 
A condition in the policy that “if the interest of the assured in the 
property, whether as owner, trustee, etc., is not truly stated, then, 
and in every such case, this poliey shall be void,” would lead to the 
same result. American Insurance Company v. Barnett, 364. 


SUIT ON PREMIUM NOTE: FOREIGN COMPANY: PROOF OF AUTHORITY TO 
pO BUSINESS. In an action by a foreign insurance company upon a 
premium note, which recited that it was given “for value received 
in policy No. 221,434,” the company failed to show that it was au- 
thorized te do business in this State. Held, that this was no bar to 
recovery. The recital in the note was evidence of the issue of the 
policy—not a void policy, nor one illegally issued, but presumptively 
a good policy, such a one as only a company authorized to do busi- 
ness in the State could issue. The authority would, therefore, be 
presumed. American Insurance Company v. Smith, 368. 


Bora at common law and under the statute of this State, a verbal 
agreement to insure is binding, and in case of loss, will be specifi- 
cally enforced against the insurer. Distinguishing Henning v. 
United States Ins. Co., 47 Mo. 425. Baile v. The St. Joseph Fire & Ma- 
rine Insurance Company, 371. 


NATURE OF THE RISK MAY BE INFERRED FROM CIRCUMSTANCES. 
The only element of a valid contract of insurance not expressly 
agreed upon in this case wasthe risk. The insuring company, how- 
ever, was limited by its charter to fire and marine risks, and the 
subject matter of the insurance in this case was a stock of goods in 
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astore house. Held, that from this it could properly be inferred 
that the risk intended was fire. Jb. 


VERBAL CONTRACT TO ISSUE POLICY: SPECIFIC PERFORMANCE. The 
method of enforcing specific performance of a verbal contract to 
issue a policy of insurance after a loss has occurred, is not to compel 
the issuance of the policy, but to decree payment of the money as if 
the policy had issued. Jb. 


——-: CONSENT TO ADDITIONAL INSURANCE. It is no defense to an 
action to compel specific performance of a contract to issue a policy 
of insurance that the policy if issued would have contained a pro- 
hibition against additional insurance without the consent of the 
insurer written on the policy, and that the plaintiff had obtained 
additional insurance without such consent. Jb. 


CONSENT BY AGENT. Where a policy contains a prohibition against 
additional insurance without the consent of the insurer written 
thereon ; if notice of such additional insurance be given to an agent © 
of the insurer, and he assent thereto, it will be sufficient, though 
his assent be verbal only. Jb. 


CONTRACT TO ISSUE POLICY OF INSURANCE: SUIT FOR SPECIFIC PER- 
FORMANCE: FAILURE TO FURNISH PROOFS OF Loss. It is no defense to 
an action to compel specific performance of a contract to issue a pol- 
icy of insurance, that the policy if issued would have contained a re- 
quirement that in case of loss the insurer should be forthwith fur- 
nished with proofs of loss, and that plaintiff had not complied with 
this requirement. Jb. 





: . If an insurance company whose agent has 
made a  ondal contract to issue a policy, upon being applied to for 
the policy by the party entitled, after a loss has occurred, refuses to 
inns the policy on the ground that it is not liable on the contract, 
it cannot afterward defend on the ground that proofs of loss were 
not furnished in time. Jb. 


A TRANSACTION HELD NOT TO BE A WITHDRAWAL OF CORPORATE ASSETS 
BY STOCKHOLDERS. As part of a contract of reinsurance entered 
into between two life insurance companies, the reinsuring com- 
pany agreed to issue its own stock in exchange for stock of the re- 
insured company to all such stockholders of the latter as should 
apply for the same within a specified time, and then to pay for its 
own stock so issued the par value thereof, if demanded by the 
stockholders within a further specified time. In consideration 
of the liabilities incurred by the reinsuring company under the 
contract, the other company transferred to it all of its assets, and 
out of these such of the stockholders of the reinsured company as 
chose to avail themselves of the contract were paid. An action 
having been brought by a receiver of the reinsured company sub- 
sequently appointed, to recover of one of these stockholders the 
amount so paid him; Held, that it could not be maintained. Bent 
v. Hart, GAL. 














INDEX. 
INTEREST. 


InTEREsST is not recoverable in an action for the loss of property, de- 
stroyed through negligence. DeSteiger v. The Hannibal & St. Jo- 
seph Railroad Cumpany, 33. 


UsuRY BY NATIONAL BANKS. See the Moniteau National Bank v. Mil- 
ler, 187. 


CHARGEABLE AGAINST ADMR., WHEN. See Julian v. Wrightsman, 569. 


JUDGMENT. 


1. <A personal judgment for damages against a married woman isa 
nullity. Corrigan v. Bell, 53. 


2. CHANGE OF VENUE: JUDGMENT: LIEN FOR Costs. A court to which 
a change of venue has been taken, may render any judgment which 
might have been rendered by the court in which the case originated. 
Thus, where a proceeding to contest the validity of a will was re- 
moved from one county to another, the court in the latter county 
had power to enter a consent decree subjecting land in the other 
county to a lien forcosts. Mcllwrath v. Hollander, 105. 


3. JUDGMENT, UPON WHAT PARTIES BINDING. Parties to a judgment 
are not bound by it in a subsequent controversy between them- 
selves, unless they were adversary parties in the original action. 
McMahan v. Geiger, 145. 


4. A judgment is not binding upon one not a party toit. Dugge v. 
Stumpe, 513. 


5. The record of a proceeding in the county court for changing the site 
of a road, is no evidence against a person not a party tothe proceed- 
ing, upon a question of boundary between him and his neighbor. 
Major v. Watson, 661. 


FINAL JUDGMENT IN PARTITION. See Murray v. Yates, 13. 
CuRATOR’sS FINAL SETTLEMENT, A JUDGMENT. See Garton v. Botts, 274. 


ASSESSMENT OF DAMAGES. See Snider v. The St. Louis, Iron Mountain 
& Southern Railway Company, 465; Boswell v. The Same, 470. 


JURISDICTION. 


1. Failure to deny an allegation of want of jurisdiction will not oust 
the court of jurisdiction if it really exists. Edmonson v. Phillips, 57. 


2. A petition for the opening of a private road must show that it is 
a way of necessity. If it does not the court has no jurisdiction to 
proceed. Colville v. Judy, 651. 
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JURY. 


DUTY OF THE JURY IN CONSIDERING THE VERDICT. The defendant can- 


not complain of an instruction to the jury that they have no right 
to permit their feelings of sympathy to interfere with their duty, 
whatever that may be under the law and evidence, nor on the other 
hand, to allow any considerations of public policy or over-anxiety 
to enforce the law to influence them in the fair consideration and 
decision of the case, otherwise than strictly in accordance with the 
evidence in the cause. The State v. Albert and Charles Talbott, 347. 


JUSTICES’ COURTS. 


PieapinG. The technical rules of pleading should not be enforced 

in suits before justices of the peace. A statement in trover which 

describes the property taken as “ certain household goods,” without 

x hg more definite, is good, at least after verdict. Meyer v. Me- 
Jabe, 236. 


An entry made in the docket of a justice of the peace by a former 
justice after the expiration of his term of office isa nullity. Gage 
v. Vail, 454. 


PLEADINGS: CERTAINTY REQUISITE IN. The same completeness re- 
quisite to a petition in the circuit court has never been required 
in an action before a justice of the peace. It is sufficient if the 
statement in such an action advise the opposite party of the nature 
of the claim, and be sufficiently specific to be a bar to another ac- 
tion. 

But per SHerwoop, C.J.: There is no substantial difference in 
the requirements of the statute between the statement filed before 
a justice of the peace anda petition in the circuit court. A party 
sued before a justice is as much entitled to be informed of the 
ground of recovery sought against him as if sued in the circuit 
court. Razor v. The St. Louis, lron Mountain & Southern Railway Com- 
pany, 471; Key v. The same, 475. 


AMENDMENTS. See Rowland v. The St. Louis, Iron Mountain & fouth- 


ern Railway Company, 619. 


JUSTICES OF THE PEACE. See The State ex rel. The Attorney General v. 


Ranson, 78. 


KANSAS CITY. 


SprciaL TAX BILIs. See Corrigan v. Bell, 53; Keating v. Craig, 507. 








LANDLORD AND TENANT. 


NoTICE TO QUIT: COMPUTATION OF TIME. Section 3076, Revised Stat- 
utes 1879, requires the landlord to give the tenant ten days’ notice 
before instituting the proceedings for possession therein author- 
ized. Held, that a notice given on the 18th will not support an ac- 
tion commenced under this statute on the 28th day of the same 
month. Johnson v. Douglass, 168. 
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TENDER OF RENT. Tender of all rent due and payment of costs will 
entitle a tenant to judgment in an action brought against him by 
his landlord for possession under section 2098, Rev ised Statutes 1879. 
Tb. 


FstorreL. A landlord was entitled by the terme of his lease to 
exact a forfeiture in case of default in payment of the rent for 
thirty days. When the rent became due the landlord demanded 
payment and the tenant said he would credit the amount on a note 
he held against the landlord, to which the landlord made no reply 

/leld, that under these circumstances he could not, after a lapse of 
thirty days, insist upon a forfeiture. lf he did not intend to agree 
to the tenant’s proposition, it was his duty to say so at the time. 
Ib. 


LLEASE, WITH PRIVILEGE OF REMOVING BUILDING: EXTENSION OF 
TERM BY PAROL. A tenant entitled by the covenants of his lease to 
remove a building on the demised premises at the expiration of his 
term, under a verbal agreement with his landlord held over for a 
further term, and then surrendered the premises including the 
building to the landlord, with a verbal agreement that the landlord 
should insure the building and keep it in repair, and might let it 
and receive the rents until the tenant should wish to remove it. 
Held, that he had not forfeited or abandoned his right to remove. 
Neiswanger v. Squier, 192. 


LANDLORD AND TENANT: CONVERSION. Refusal by a landlord to 
permit a tenant entitled to remove a building from the demised 
premises to exercise his right, isa conversion. Jb. 





MEASURE OF DAMAGES. The measure of damages 
for becach by a landlord of a covenant to permit his tenant to re- 
move a building from the demised premises, is the value of the 
building on the premises on the. day when the breach occurred, with 
interest. See Seibel v. Siemon, 72 Mo. 526. Ib. 


BoTH LIABLE TO STRANGERS FOR NUISANCES. See Buesching v. The St. 


Louis Gaslight Company, 219, 


LARCENY. 


LARCENY COMMITTED IN PERPETRATION OF BURGLARY. If in an 
indictment founded on section 1301, Revised Statutes, and charging 
burglary and larceny in one cont, as is authorized by that section, 
the value of the goods stolen is stated, the defendant may be con- 
victed of larceny in the proper degree though he be acquitted of 
burglary. The State v. Davis, 129. 


Proor or Larcexy. In this case a portion only of the gvods 
stolen were found in the possession of the defendant; but it was 
held that this fact, in connection with other concurring circum- 
stances, warranted the jury in finding him guilty of stealing them 
all. Jb. 


IGNORANCE OF THE LAW, NO EXCUSE FOR CRIME: LARCENY. Section 
1315, Revised Statutes 1879, makes it larceny for the finder of lost 
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property to make way with, or secrete the property with intent to 
convert it to his own use, with intent to defraud the owner. In an 
indictment founded on this section; Held, that evidence offered by 
the defendant to show that it wasa general belief among the col- 
ored people that property found, having no marks upon it to indi- 
sate its ownership, belonged to the finder, was properly excluded. 
Ignorance of the law is no excuse forits violation. The State v. 
Welch, 284. 

Prior to the Revision of 1879, (2 1655,) a defendant indicted for 
‘*larceny committed in a dwelling house” could not be convicted 
of the crime of petit larceny. The State v. Davidson, 428. 


LAaRceNY: BURGLARY. Larceny committed in the commission of 
burglary is grand larceny irrespective of the value of the property 
stolen; but where the indictment alleges the value to have been 
$10, there can be no conviction of grand larceny, if the defendant 
is acquitted of the burglary. The State v. Brown, 631. 


PRESUMPTION GROWING OUT OF RECENT POSSESSION OF STOLEN PROPERTY. 


See State v. Kelly, 608. 


LIQUOR LICENSE. 


INDICTMENT FOR SELLING WITHOUT LICENSE: NEGATIVING EXCEPTION TO 


statute. An indictment for selling intoxicating liquors without 
license need not show that the defendant is not a druggist and au- 
thorized as such to sell such liquors. The State v. Taylor, 52. 


See Dramsuops. 


LIS PENDENS. 


Lis PENDENS IN SUIT TO SET ASIDE WILL. The method provided by section 


3217, Revised Statutes, of affecting purchasers and incumbrancers 
with notice of the pendency of a suit by filing a written notice 
with the recorder, does not apply to the statutory proceeding 
to contest the validity of a will. The common law doctrine 
of lis peadens, however, does apply. A conveyance made by either 
the heir or the devisee pending such a proceeding, will be subject 
to any judgment which may be lawfully rendered therein. Mcll- 
wrath v. Hollander, 105. 


LOTTERY. 


DisTRIBUTION OF PRIZES TO SUBSCRIBERS TO A NEWSPAPER. The pro- 





prietors of a newspaper, in pursuance of a pre-arranged and, ad- 
vertised scheme, issued to each subscriber for their paper, in addi- 
tion to the paper itself, and without extra charge, a ticket which 
entitled the holder to participate in a distribution of prizes offered 
by the proprietors to all persons who should become subscribers. 
The distribution was made by lot. Ald, that the scheme was a lot- 
tery within the purview of the criminal laws; and it made no dif- 
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ference that the tickets were not sold, but were given to subscribers 
and to no one else. The State v Mumjord, 647. 


MALICIOUS PROSECUTION. 


Ir is no defense to an action for malicious prosecution to show that 


1. 


the affidavit made by the prosecutor was insuflicient in law to au- 
thorize the arrest and prosecution which followed. Stocking v. How- 
ard, 25. 


MANDAMUS. 


Dogs NOT LIE TO CORRECT IRREGULARITY OF PROCEDURE: APPEAL. 
Mandamus is not the proper proceeding to correct an error of the 
probate court in requiring an appeal bond of its own motion, when 
the statute only authorizes it to make such requirement on the 
motion of the adverse party. Potter v. Todd, 101. 


2. To COMPEL FINAL JUDGMENT. Where a trial court refuses to act 


3. 


upon a motion, and simply orders the case to be ‘‘dropped from 
the docket,” this court will issue its writ of mandamus to compel 
it to proceed to final judgment. The State ex rel. Hvey v. The Cape 
Girardeau Court of Common Pleas, 56V. 


The final order in mandamus need not conform to the prayer of 
the petition, nor to the mandatory clause in the alternative writ, 
but may be framed according to the facts established. Following 
Osage Valley, etc., R. R. v. Morgan Co. Ct., 53 Mo. 156. But see State 
v. Holladay, 65 Mo.76. School District No. 1v. The Board of Elucation 
of Lamar, 627. . 


MARRIED WOMEN. 


See HusBAND AND WIFE. 


MASTER AND SERVANT. 


CoNTRACT FOR PERSONAL SERVICE: EFFECT OF ABANDONMENT. It is the 





settled law of this State that when one person contracts to labor for 
another for a specified term and leaves the service of his employer 
before the expiration of such term, without any cause proceeding 
from the employer, or the act of God, he cannot maintain an action 
for the value of the services he has rendered. Earp v. Tyler, 617. 


MECHANIC’S LIEN. 


Mecuanic’s Lien. Items furnished for repairs come fairly within 
a continuing agreement to furnish whatever shall be required in the 
way of fixtures and machinery for a manufacturing establishment ; 
and they may properly constitute a part of an account filed fora 
mechanic’s lien. Gerard B. Allen & Co. v. The Frumet Mining and 
Smelting Company, 688. 
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DEED OF TRUST. As between a mechanic who has furnished 
machinery under a continuing contract and the beneficiaries in a 
deed of trust, the right of the former to enforce a mechanic’s lien is 
not affected by the fact that his account embraces items long ante- 
dating the deed of trust, when these have been canceled by pay- 
ments also made before that instrument was executed. Jb. 


ERROR IN ACCOUNT FILED. A mechanic will not lose a 
lien to which he is properly entitled merely because, through inad- 
vertence and mistake and without any fraudulent purpose, he has 
included in his account some items not entitled toa lien ; especially 
where no one has been injured by the mistake and the erroneous 
items are easily separable from the rest. Jb. 


: CONTRACT PARTLY PERFORMED BY SUBSTITUTE: SEPARATE LIEN 
NECESSARY. Where a firm which had contracted to furnish certain 
machinery were converted into a corporation before the contract 
was completed, the corporation undertaking to carry out the con- 
tracts of the firm, and succeeding to all its property, rights and 
credits; Held, that a claim for machinery furnished by the firm 
under the uncompleted contract could not be combined with one 
for machinery furnished by the corporation under the same con- 
tract, and the whole filed as one account for a mechanic’s lien. So, 
where a firm for which machinery was furnished under a contract, 
was converted into a corporation before the completion of the con- 
tract, the same principle was held to apply. Jb. 


MINES. 


THE TRESPASS ACT: COAL, A ‘‘ MINERAL’”’ WITHIN ITS MEANING. Coal 
is one of the “ minerals,” for the unlawful digging or removal of 
which, section 3921, Revised Statutes, gives treble damages. Henry 
Y. v. Lowe, 96. 


——: BURDEN OF pRoor. In an action under said section, the 
burden of proof is upon the defendant to show that he had prob- 
able cause to believe the land upon which the trespass was com- 
mitted to be hisown. Jb. 


MUNICIPAL CORPORATIONS, 


MUST KEEP STREETS IN SAFE CONDITION. Cities are bound to main- 
tain their streets in such condition that they will be reasonably 
safe for travel, and this duty cannot be shifted to the shoulders 
of another. If a wayfarer be injured by falling into an open sewer 
in a public street, the city will not be relieved of liability by reason 
of the fact that the opening was left unguarded by a contractor 
engaged in the construction of the sewer. Modifying Burry v. St. 
Louis, 17 Mo. 121. Welsh v. The City of St. Louis, 71. 


DANGEROUS EXCAVATIONS NEAR THE HIGHWAY: RIGHTS AND DUTIES 
OF TRAVELERS: NUISANCE No one is required to abandon a conven- 
ient or accustomed route of travel in a city because of a dangerous 
excavation near the highway, unless the use of the way under the 
circumstances would be inconsistent with the exercise of reasonable 
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and ordinary care. A traveler, if injured thereby, may recover not- 
withstanding his knowledge of the danger, provided he was at the 
time using ordinary care. Buesching v. The St. Louis Gaslight Com- 


pany, 219. 


CouNTY NOT LIABLE FOR ACTS OF COUNTY COURT: ROADS. To prevent 
injury to a county road the county court caused a mill race which 
crossed the road, to be filled up. Held, that the county was not 
liable to the owners of the mill for the consequent injury to their 
property. Following Reardon v. St. Louis Co.,36 Mo. 555. Swineford 
v. Franklin County, 279. 


MURDER. 


IN THE SECOND pEGRE&. The court re-affirms the ruling in State v. 
Curtis, 70 Mo. 594, as to murder in the second degree. The State v. 
Harris, 287. 


EVIDENCE IN MURDER Cases. Evidence is not admissible upon a 
trial for murder to prove that defendant had once had a difficult 
with a person other than the deceased, and had lain in wait to kill 
him. Jb. 





: THREATS. When the evidence shows that at the time of 
the homicide the party slain made no attempt to execute a threat 
 engree 4 made, and did not seek the difficulty which resulted in 

is death, and that the accused was the aggressor, the threat will 
constitute no excuse or justification for the homicide ; but it is oth- 
erwise when, at the time of the killing, the deceased sought the 
difficulty, or did any act or said anything which indicated a purpose 
on his part to execute the threat. 


MURDER IN THE SECOND DEGREE. Premeditation is a necessary 
constituent of murder in the second degree. The death itself, how- 
ever, need not have been premeditated, but only the act causing the 
death. The State v. Robinson, 305. 


INSTRUCTIONS IN CASE oF HOmIcIDE. When the evidence is such 
that the jury may convict of either one of several grades of homi- 
cide, it is the duty of tiie court to give suitable instructions as to 
each grade. Failure to do this isa fatal error. Jb. 


Proor of tHe crime. While it devolves upon the State to prove 
the willfulness, premeditation and malice necessary to constitute 
the crime of murder in the first degree, yet these elements need 
not be proved by direct evidence, but may be deduced from the 
facts and circumstances attending the homicide. The State v. Albert 
and Charles Talbott, 347. 


HARMLESS ERROR IN INSTRUCTION. Itis error to instruct the jury 
as to murder in the second degree, where there is no testimony 
tending to prove any crime but murder in the first degree. If, 
however, the verdict is murder in the first degree, the judgment 
will not be reversed for the error. Jb. 
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EVIDENCE IN REBUTTAL. On the trial of a murder case, the mother 
of the defendants, contradicting the State’s evidence, testified that 
the relations between the defendants and the deceased (their father) 
were friendly. In rebuttal the State was allowed to show that de- 
fendants’ mother, in speaking of a difficulty between herself and 
her husband shortly before the homicide, said: ‘“1f Bud (one of 
the defendants) had had a pistol he would have shot him, but never 
mind, he is prepared for him now.” Held, that this evidence was 
properly admitted. Jb. 


INSTRUCTIONS ON DEFENDANT'S TESTIMONY. See The State v. Banks, 592. 


NATIONAL BANKS. 


TAKING USURY: APPLICATION OF PAYMENTS: STATUTE OF LIMITATIONS. 


be 





A note discounted by a national bank at a usurious rate of interest 
was several times renewed, and partial payments were made by 
the debtor. Held, that since the national banks are forbidden by 
the act under which they are organized to take usurious interest, 
such payments were to be applied in reduction of the principal. 
Held, also, that the fact that the transaction did not take place 
within two years, would not prevent the court from declaring the 
interest forfeited. The two year limitation prescribed by the act 
applies only where an action is brought by the borrower to recover 
usurious interest paid. The Moniteau National Bank v. Miller, 187. 


NEGLIGENCE. 


INTEREST is not recoverable in an action for the loss of property, 
destroyed through negligence. DeSteiger v. The Hannibal & St. Joseph 
Railroad Company, 33. 


EXCAVATION AT STREET LINE: DUTY AND LIABILITY OF OWNER OF 
PREMISKS-—OF HIS TENANT: NEGLIGENCE: NUISANCE. A lot owner 
has an undoubted right, in the absence of any law or ordinance to 
the contrary, to make and maintain an opening or area in his lot at 
the street line; but it is his duty so to guard it as to render it secure 
for persons using the street ; and he is liable to all persons lawfully 
using it, who, while exercising ordinary caution, are injured by rea- 
son of his neglect to provide guards; and the liabilitv is the same 
however long the premises may have been in that condition, and 
though there were other such openings in the vicinity; and it at- 
taches to a tenant equally with the owner--and this though the 
opening was there before the tenancy began. Buesching v. The St. 
Louis Gaslight Company, 219. 


NEGLIGENCE: PRESUMPTION OF CARE: CONTRIBUTORY NEGLIGENCE: 
BURDEN OF PROOF : EVIDENCF NECESSARY TO NON-SUIT PLAINTIFF. The 
court re-aflirms the rule that it is not incumbent upon the plaintiff, 
in an action for negligence, in the first instance to show that he was 
free from negligence or in the exercise of ordinary care at the time 
of receiving the injury complained of, but that the concurring neg- 
ligence of plaintiff is a matter of defense, and the burden of show- 
ing it is, therefore, upon the defendant. If, however, it appears, 
without any conflict of evidence, from the plaintiff’s own case, or 
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from the cross-examination of his witnesses, that he was guilty of 
negligence proximately contributing to produce the injury, it is the 
duty of the court to take the case from the jury, by declaring, as a 
matter of law, that the plaintiff cannot recover. Jb. 


DEMURRER TO EVIDENCE: WHAT INFERENCES OF FACT THE COURT 
MAY DRAW. In passing upon a demurrer to the evidence, the court 
is required to make every inference of fact in favor of the party oi- 
fering the evidence which a jury might, with any degree of propri- 
ety, make in his favor; and if, when viewed in this light, it is 
insufficient to support a verdict in his favor, the demurrer should 
be sustained. But the court is not at liberty to make inferences of 
fact in favor of the demurrant, to countervail or overthrow either 
presumptions of law or inferences of fact in favor of the other party. 
Hence, where knowledge on the part of the plaintiff’s intestate of 
the existence of a dangerous opening might, if proven, have been 
fatal to recovery ; Held, that, upon a demurrer to the evidence, the 
court could not infer such knowledge from the single fact that the 
intestate, (a man whose faculties were apparently not called in ques- 
tion,) had for several years lived on the same street, within half a 
block of the opening. /b. 


DANGEROUS EXCAVATIONS NEAR THE HIGHWAY: RIGHTS AND DU- 
TIES OF TRAVELERS: NUISANCE. No one is required to abandon a 
convenient or accustomed route of travel in a city because of a dan- 
erous excavation near the highway, unless the use of the way un- 

er the circumstances would be inconsistent with the exercise of 
reasonable and ordinary care’ A traveler, if injured thereby, may 
recover notwithstanding his knowledge of the danger, provided he 
was at the time using ordinary care. Jb. 


: THE RULF OF NEGLIGENCE IN sucH CAsF. It cannot be laid 
down as a legal proposition that one who falls into an unconcealed 
opening adjoining a highway is guilty of negligence if he did not 
see it, and if he did see it, is guilty of negligence in not avoiding it. 
The true rule is, that he is guilty of negligence if he did not see it, 
provided he would have seen it by exercising ordinary care ; and if 
he saw it he is guilty of negligence in not avoiding it, provided he 
could have avoided it by the exercise of ordinary care. Ib. 


PERSONAL INJURIES: PRESUMPTION OF ORDINARY CARE: EVIDENCE. 
The law presumes that the plaintiff in an action to recover damages 
for injuries sustained at the hands of another, was at the time of 
the injury in the exercise of ordinary care. Slight circumstances, 
however, in the absence of direct evidence, may overthrow this 
presumption. The habits and character of the person injured, his 
mental and physical condition shortly before the injury, the location 
and character of the object or instrumentality causing the injury, 
and oe nes of the injury itself, are all to be considered by the 
jury. Jb. 


MEANING OF THE woRD “situaTION.”” The trial court declared 
the law to be that “ ordinary care means that degree of care which 
may reasonably be expected of a person in the situation of plaintiffs 
husband at the time the accident occurred.” Held, that the word 
‘situation’ as here used has reference to the probable surround- 
ings of plaintiff’s husband at the time of the accident, not to his 
shpalenl and mental condition ; and the instruction could not, there- 
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fore, be construed to mean that if plaintiff’s husband was not en- 
tirely sober at the time of the accident, of which there was some 
evidence, he had fulfilled the requirements of the law as to ordi- 
nary care if he took such care asa man not entirely sober would 
take. Ib. 


9. RAILROAD: NEGLIGENCE. Where evideuce on the part of the plaintiff 
in acommon law action against a railroad company for negligently 
killing plaintiff’s bull, was very slight—barely sufficient to justify 
the court in submitting the case to the jury, and the court, at the 
request of the plaintiff, had instructed the jury that negligence need 
not be proved by positive and direct evidence, but that it would be 
sufficient, if the jury were satisfied of its existence from all the 
facts and circumstances of the case; Held, that it was error to re- 
fuse the defendant an instruction to the effect that negligence on its 
part could not be inferred from the mere fact that the train struck 
and killed the animal. McKissock v. The St. Louis, Kansas City & 
Northern Railway Company, 456. 


ADMINISTRATOR MUST USE ORDINARY CARE. See Julian v. Abbott, 580. 


EvIDENCE OF NEGLIGENCE. See Greenwell v. Crow, 638. 


NOTICE. 
DEPOSITIONS TAKEN WITHOUT NoTICE. See Holman y. Bachus, 49. 
By RECORDING DEED. See Odle v. Odle, 289. 
Of SALE UNDER TRUST DEED. See The German Bank y. Stumpf, 311. 


To AGENT, tS NOTICE TO PRINCIPAL. See McDermott v. The Hannibal & 
St. Joseph Railroad Company, 516. 


NUISANCE. 


DANGEROUS EXCAVATION NEAR PUBLIC STREET. See Buesching v. The St. 
Louis Gaslight Company, 219. 


OFFICE AND OFFICERS. 


1. EXTENSION OF TERMS OF OFFICE: JUSTICES OF THE PEACE. Section 
2807, Revised Statutes 1879, provides for the election of justices 
of the peace throughout the State at the general election in 1882, 
and declares that every justice of the peace in office at the time of 
the enactment of the section shall continue to act as such until 
the expiration of his commission and until his successor shall be 
elected and qualified. The object of this enactment was to remedy 
a defect in the existing law, by fixing a definite and uniform time 
for the election of justices of the peace. One of its effects was to 
prolong by two years the terms of office of justices elected in 1876. 
These justices were elected for a term of four years, and by the law 
in force at the time of their election, were to hold until their suc- 
cessors should be elected and qualified. Section 8, article 14, consti- 
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tution 1875, provides: ‘“* © nor shall the term of any office 
be extended for a longer period than that for which such officer was 
elected or appointed.” Held, that section 2807 is not in conflict with 
the constitutional provision. The object of the provision is to prevent 
special legislation in favor of particular incumbents of office. It 
was not intended to interfere with the legislature in the exercise of 
its power of making such reasonable changes in the times of elect- 
ing public officers as the public interest and convenience might re- 

uire. The fact that section 2807 results incidentally in extending 
the terms of some justices of the peace, is not sufficient to invali- 
date it. The State ex rel. The Attorney General v. Ranson, 78. 





: PURCHASE BY SHERIFF’S CLERK, VIEWED WITH SUSPICION. Al- 
though a sheriff’s clerk not holding an appointment as deputy, is 
not forbidden by statute to buy at a sale by the sheriff, yet equity 
wil] narrowly watch the actions of a person possessing such oppor- 
tunities for questionable practices, and if he does buy, will view 
the transaction as against the policy of the law and pregnant with 
suspicion of fraud, and if there be indications of unfairness or in- 
adequacy of price or the like, will hold that the purchase is not bona 
fide. Massey v. Young, 260. 


PUBLIC OFFICERS: PERSONAL LIABILITY. Public officers, who are in- 
vested with discretionary powers in the performance of ministerial 
duties, cannot be beld to a personal liability for acts not maliciously 
done. Edwards v. Ferguson, 686. 


PARTIES. 


HvsBAND A NECESSARY PARTY TO WIFE’S SUIT: MISJOINDER. See Edmon- 


son Vv. Phillips, 57. 


DEFECT OF PARTIES, WAIVER OF. See The &t. Louis, Iron Mountain & 


Southern Railway Company v. Anthony, 431. 


PARTIES TO SUIT FOR INJUNCTION AGAINST TAXES. Ib. 


PARTIES TO VENDOR’S LIEN suIT. See Dugge v. Stumpe, 513. 


PARTITION. 


FINAL JUDGMENT IN PARTITION: PETITION FOR REVIEW. Under the 
present statute, where land is ordered to be sold for purposes of par- 
tition, there is no final judgment till the sheriff’s report of sale is 
filed and an order is entered approving the same and directing dis- 
tribution of the proceeds. The order of partition and sale is not a 
final judgment. The three years allowed a filing a petition for re- 
view in certain cases, (R. S., 2? 3684,) commences to run from the 
date of the order of distribution. Murray v. Yates, 13. 


VENDOR’S LIEN ON LAND SOLD IN PARTITION. Land sold by the 
sheriff under a decree in partition, is subject to a vendor’s lien in 
favor of a partitioner who has received as his share of the estate a 
note given for deferred payments of purchase money. Edmonson v- 
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3. ALLOWANCE OF ATTORNEY’s FEES. Under the act of 1870 in relation 
to attorney’s fees in partition cases, (Sess. Acts, p. 75,) the judge of 
the trial court has no right to allow a fee in favor of the attorney 
bringing the suit, unless the fee has been agreed upon between the 
attorney and the plaintiff, in which event the judge may allow it 
if it seems to him reasonable, or unless there is a stipulation of rec- 
ord that the judge may fix the fee. The Lucas Bank v. King, 590. 


: DISTRIBUTION. In making distribution of the fund arising 
from a sale in partition, all costs should first be deducted, and the 
sum remaining should be divided between the parties according to 
their respective rights. Jb. 





PARTNERSHIP. 


1, PARTNER’S LIABILITY FOR TORTS OF CO-PARTNER IN THE BUSINESS. A 
partner has authority by reason of the partnership relation, and 
without the express assent of his co-partners, to sue in the name 
of all the co-partners for the recovery of a partnership debt; and if 
the suit be by attachment, and goods of a stranger are wrongfully 
seized by order of one, all the co-partners will be liable. Kuhn +. 
Weil, 213. 


2. A note executed by the members of a firm in their individual 
names, and not shown to have been given for the benefit of the 
firm, is the individual debt of the signers, and not the debt of the 
firm. Dunnica v. Clinkscales, 500 


3. PARTNERSHIP PROPERTY: WIDOW’S ALLOWANCE. The widow of a 
deceased partner is not entitled to draw anything from the partner- 
ship estate until all the partnership debts are paid; and this though 
the individual estate be inadequate to pay her widow’s allowance. 
Julian v. Wrightsman, 569. 


CHANGE FROM PARTNERSHIP TO CORPORATION: APPLICATION OF PAYMENTS. 
See Gerard B. Allen & Co. v. The Frumet Mining & Smelting Com- 
pany, 683. 


PATENT RIGHTS. 


ASSIGNMENT OF PATENT RIGHT: FAILURE OF CONSIDERATION. An in- 
strument was drawn in the following form: ‘ We hereby sell, as- 
sign, transfer and set over unto S. & H. all our right, title and inter- 
est in and to a certain invention known as the Askin Rotary 
Smoothing Iron, in the following territory, viz: . . to be 
held and enjoyed by the said 8S. & H. oe . to the full end 
of the term of patent for which said deed is granted.” Held, that 
this was an asignment of the right to vend the invention within the 
prescribed territory, and was not a mere release or quit-claim of the 
assignor’s interest ; that it implied that a patent had been issued in 
due form, and if such were not the fact, then there was a failure of 
consideration entitling the assignees to recover the money paid. 
Shepherd v. Jenkins, 510. 
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PAYMENT. 


PROMISSORY NOTE TO THIRD PERSON, WHEN NOT A PAYMENT. A note 


bo 








given for the purchase money of land was, by direction of the 
vendor, made payable toa third person, but was retained by the 
vendor and never delivered to the payee. Held, that it did not ope- 
rate as payment of the purchase money. Hughes v. Israel, 538. 


See APPLICATION OF PAYMENTS. 


PERJURY. 


An indictment for perjury, which fails to aver that the oath taken 
by defendant was administered by an officer duly authorized to ad- 
minister it, is fatally defective. The State v. Owen, 440. 


Persury. In the progress of an investigation before the grand 
jury to ascertain whether any member of the Board of Police Com- 
missioners of the city of St. Louis, had received money in consid- 
eration of information furnished gamblers as to raids to be made by 
the police upon their establishments, the defendant testified under 
oath that he had never received money from one P. (a gambler) for 
the purpose of paying the same to any member of said board. De- 
fendant was indicted for perjury in making this oath, the indictment 
charging that in truth and in fact he did receive from P. large sums 
of money for the purpose of paving the same to a member of said 
board for information when raids were to be made upon the gamb- 
ling house of said P. Upon the trial the court instructed the jury 
that they could not find defendant guilty unless they were satisfied 
that P. gave defendant money with the purpose, at the time, that the 
same should be used for bribing a police commissioner, and that 
defendant knew of P.’s intention at the time he received the money. 
Held, that the defendant had no right to complain of the assignment 
of perjury as made in the indictment, or of the instruction. ‘They 
both required the State to prove more than was necessary to make 
a case against defendant, viz: the purpose for which defendant was 
to give the money toa member of the police board. The State v. 
Wakefield, 549. 


: WHAT CONSTITUTES THE CRIME. To constitute the crime of 

perjury it is not necessary that a false oath taken in a judicial pro- 

ceeding shall relate to the whole case. It is sufficient if it relates 

te a single circumstance constituting a link in the chain of evidence. 
b. 


PERSONAL PROPERTY. 


No LIEN ON PERSONAL PROPERTY FOR PURCHASE PRICE THEREOF. 
The act of March 3lst, 1874, (Sess. Acts, p. 118,) in relation to 
the right of the seller of personal property to subject the same 
to execution on a judgment for the purchase price thereof does 
not confer a lien so as to bind the property in the hands of any 
person to whom it may be transferred. Its only effect isto prevent 
the purchaser from claiming the property as exempt from such an 
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execution. (See R. S. 1879, 2 2353.) Norris to the use of Schwartz v. 
Brunswick, 256. 


TITLE TO MONEY PAID TO ONE FOR THE BENEFIT OF ANOTHER. Money 
placed by A in the hands of B to be paid to C, does not become C’s 
property until he is advised of the deposit and consents toit. If 
before he does so consent, B is compelled by garnishment proceed- 
ings to pay it to A’s creditors, C cannot afterward claim it. Ridge v. 
Olmstead, 578. 


NEVER WAS ENTAILABLE. See The State ex rel. Haines v. Tolson, 320. 


MORTGAGES OF PERSONALTY IN KANSAS. See Frank vy. Playter, 672. 


IMPLIED WARRANTY OF TITLE. See Matheny v. Mason, 677. 


- 





PLEADING. 
SEVERAL AMENDED PETITIONS: WAIVER. Section 3540 of the Re- 
vised Statutes, provides that: “If athird petition " - 
be filed and adjudged insufficient . the party filing such 


pleading shall pay treble costs, and no further petition shall be filed, 
but judgment shall be rendered.” Held, that this is mandatory. 
The court has no power to permit the filing of a subsequent peti- 
tion. Nor will the defendant waive his rights by answering such 
petition if one be filed, especially if he first moves to have it stricken 
from the files and for judgment, and upon such motion being over- 
ruled saves an exception. Beardslee v. Morgner, 22. 


Tue Prayer. If compensatory damages only are prayed for in an 
action of tort, the motive of defendant is immaterial and can have 


no bearing on the amount of recovery. Joice v. Branson, 28. 


JEOFAILS. If the facts requisite to constitute a cause of action are 
necessarily inferable from the petition, though informally stated, 
the petition will be held good after verdict. Edmonson v. Phillips, 57. 


HUSBAND, A NECESSARY PARTY TO WIFE’s suIT. Section 3468, Re- 
vised Statutes, makes the husband a necessary party to a suit 
brought to enforce a vendor's lien in favor of his wife, whether the 
right accrues to her as her separate property or otherwise. 1b. 


ANSWER: GENERAL DENIAL: JEOFAILS, An answer which denies 
generally “each and every material allegation of the petition,” 
without anything further to show what allegations are meant 
to be putin issue, is bad; but if the plaintiff, at the trial, treats it 
as a general denial, he cannot afterward object to its sufficiency. 


JURISDICTION: PLEADING. Failure to deny an allegation of want of 
jurisdiction will not oust the court of jurisdiction if it really exists. 
b. 


ANSWER: GENERAL DENIAL. An answer which denies generally 
“each and every material allegation of the petition,” without 
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anything further to show what allegations are meant to be put in 
— is bad. Pry v. The Hannibal & St. Joseph Kailroad Company, 
23. 


If a petition contains a cause of action, mere defects in its state- 
ment will be cured if not objected to till after verdict and judgment. 
Ib. 


PLEADING : ONE CAUSE OF ACTION STATED IN TWO COUNTS: ELECTION. 
Plaintiffs sued upon a written promise to pay a draft. Their peti- 
tion was in twocounts. In the first the writing was declared on 
an acceptance of the draft. In the second they sued for a breach of 
the promise to accept. The trial court refused to compel them to 
elect on which count they would proceed. Held, no error. Brink- 


man v. Hunter, 172. FS 


A party cannot avail himself of evidence in confiict with admis- 
sions contained in his own pleadings. Kuhn v. Weil, 213. 


Watver. Where defendant is entitled by law to have a bill of items 
filed with the petition, he should insist upon his right in the trial 
court. lf he goes to trial on the merits without insisting upon it, 
he will be deemed to have waived it. Meyer v. McCabe, 236. 


DEFECT OF PARTIES: WAIVER. Where it appears on the face of the 
petition that there is a defect of parties, objection must be taken by 
demurrer; and if not so taken it will be waived. The St. Louis, 
Iron Mountain & Southern Railway Company v. Anthony, 431. 


PLEADING RATIFICATION. A plea of ratification is not a departure 
from a prior plea alleging execution of the instrument in suit. 
Cravens v. Gillilan, 524. 


“The Cole circuit court,” in the caption of an indictment, will be 
taken to mean the circuit court of Cole county. The State v. Mein- 
hart, 562. 


RESCISSION OF CONTRACT: PLEADING. If rescission be relied upon 
as a defense to a contract, it must be specially pleaded. Proof of 
the fact will not be admitted under a pleading which only denies 
the making of the contract and avers a breach of it. Rétggins v. The 
Missouri River, Fort Scott & Gulf Railroad Company, 598. 


A petition for the opening of a private road must show that it is 
a way of necessity. If it does not the court has no jurisdiction to 
proceed. Colville v. Judy, 651. 


Jzoraits. See Meyer v. McCabe, 236. 


PLEADING, CRIMINAL. 


It is no ground of objection to an indictment that the names of the ma- 





terial witnesses for the State were not indorsed on it when it was 
found; or, when the crime charged is murder, that it alleges two 
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assaults in one count, or that it alleges that divers mortal wounds 
were inflicted whereof the deceased died, without specifying which 
one caused the death. The State v. Patlerson, 695. 


NEGATIVING EXCEPTIONS TO STATUTE. See The State v. Taylor, 52. 


IxpicrM&NT FOR PERJURY. See The State v. Owen, 440. 


PLEDGE. 


1. PAROL EVIDENCE: PROMISSORY NOTE: PLEDGE. Parol evidence is ad- 
missible for the purpose of showing that a note transferred by in- 
dorsement and delivery was intended to be held by the transferee 
not absolutely, but only as collateral security. Wood v. Matthews, 
477 


2 Vowers or aPLEDGEE. The pledgee of a promissory note has no 
right to surrender it to the maker without payment, or to dispose 
of it otherwise than by a fair sale. If he cannot collect it, he must 
return it to the pledgeor. Ilf he surrenders it, he will be chargeable 
with its full amount; so too,if he makes use of it in any transac- 
tion of hisown. Jb. 


PRACTICE. 


1. FORMAL DEFECTS IN PLEADING: PRACTICE A petition in an action 
against a sheriff fot an unlawful levy and sale, failed to state the 
value of the property taken. Held, that if this was a defect at all, 
it was of such a formal kind that it was too late to take advantage of 
it after trial. The State ex. rel Tilden v. Beamer, 37." 


2. Derosttions: practice. It is too late after the trial has com- 
menced to object to depositions on the ground that they were taken 
without notice. That objection should be made before trial by mo- 
tion to suppress. Holman v. Bachus, 49.5 


3. Mcssotvpes or parrres. If in any case husband and wife be im- 
properly joined as co-plaintiffs, defendant should raise the objec- 
tion by demurrer to the petition, not by motion in arrest of judg 
ment. Edmonson v. Phillips, 57. 


4. Soir BY NEXT FRIEND TO INFANT PLAINTIFF: PLEADING. In a suit 
brought by plaintiff as next friend of an infant, the defendant can- 
not take advantage of plaintiff’s failure to prove his appointment as 
next friend, unless the matter has been properly put in issue by the 
answer. Rogers v. Marsh, 64. 


5. Morton ror New TetaL. Unlessit affirmatively appears by the 
record that the motion for new trial was filed within four days after 
trial, this court will not consider the questions it presents. Welsh ». 
The City of St. Louis, 71. 
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JUDGMENT FOR TREBLE DAMAGES: vervict. In an action upon 
the statute for trespis3 in digging and carrying away coal, itis not 
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always essential thatthe jury find specifically the value of the coal 
taken, in order toauthorize a judgment for treble damages. If they 
are limited by the instructions to finding such value, a general ver- 
dict will be sufficient. Henry v. Lowe, 96. 


DOES NOT LIE TO CORRECT IRREGULARITY OF PROCEDURE. Mandamus 
is not the proper proceeding to correct an error of the probate court 
in requiring an appeal bond of its own motion, when the statute 
only authorizes it to make such requirement on the motion of the 
adverse party. Potter v. Todd, 101. 


WAIVER OF IRREGULARITIES IN SERVICE OF PROCESS. The defendant, 
both before and after making a special appearance for the purpose 
of objecting to the sufficiency of the service of the summons, ap- 
peared for other purposes, looking to the defense of the action. 
Held, that he had thereby waived all ques:ions as to the sufficiency 
of the service. Pry v. The Hannibal & St. Joseph Railroad Company, 
123. 


REFEREE’S REPORT. The court may accept the report of a referee 
as to facts found, without accepting his inferences or conclusions of 
law. The Montieau National Bank v. Miller, 187. 


PRODUCTION OF EVIDENCE. One party may be permitted to read 
such portions of a deposition as he desires, and the other will then 
be entitled to read the remainder. But it will not be error if the 
court requires the whole to be read at once. Norris to the use of 
Schwartz v. Brunswick, 256. 


IMPEACHING EVIDENCES: PRACTICE. Where an effort is made to 
discredit a witness by showing that he has testified differently on a 
former occasion, if his testimony as then given was reduced to writ- 
ing, the party calling him will be entitled to read the whole of it, 
and not simply so much of it as relates to the precise matter as to 
which he is alleged to have contradicted himself. The State v. Albert 
and Charles Talbott, 347. 


Evipence: practice. The trial court ruled that if certain evidence 
were admitted, the other side would be entitled to offer certain 
other evidence in rebuttal ; and thereupon the proffered evidence 
was withdrawn. Held, that if there was any error in this ruling the 
party injured was in no position to avail himself of it. He should 
have offered his evidence, and then, when his adversary offered 
his evidence, he should have made his objection. Jb. 


RererRes’s report. The report of a referee is equivalent to a 
special verdict, and if there is evidence tending to establish the 
facts as found, it will not be disturbed on appeal as being against 
the weight of evidence. The Wiggins Ferry Company v. The Chicago 
& Alton Railroad Company, 389. 


STATEMENT IN JUSTICE’S COURT: AMENDMENT IN CIRCUIT COURT: AC- 
TION AGAINST RAILROAD FOR DOUBLE DAMAGES. If it is evident from 
the statement filed before a justice of the peace in an action against 
a railroad company for killing stock, that the action is intended to 
be brought under the 43rd section of the railroad law, any insuffi- 
ciency in the statement may be cured by amendment, after the case 
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has reached the circuit court. Rowland v. The St. Louis, Iron Moun- 
tain & Southern Kailway Company, 619. 


16. PRIVATE ROADS: APPEALS FROM COUNTY COURT: PRACTICE. The ap- 
pellate jurisdiction of the circuit court extends to orders of the 
county court for the opening of private roads; and appeals from 
such orders are to be prosecuted in the same manner as appeals 
from justices of the peace. Where, therefore, no notice of appeal 
is given in such a case and the appellee does not enter his appear- 
ance within the first two days of the return term, the court has no 
power at a later day of that term to entertain a motion to dismiss 
the appeal. Colville v. Judy, 651. 


16. JupDGMENT aflirmed, because, Ist, It does not appear by the record 
that the motion in arrest was filed in proper time; 2nd, The bill of 
exceptions was filed after the term, without any record consent; 
3rd, The instructions not being preserved, this court cannot discover 
on what theory the cause was tried. Johnson v. Greenleaf, 671. 


PETITION FOR REVIEW IN PARTITION CASES. See Murray v. Yates, 13. 


TIME FOR FILING ANSWER. See First National Bank of Carthage v. Ja- 
cobs, 35. 


Instructions. See Moore v. Missouri Pacific Railway Cympany, 438. 


OBJECTION TO EVIDENCE, HOW AND WHEN MADE. See Pettis County v. 
Gibson, 502. 


PRACTICE, CRIMINAL. 


1, It is no objection to an indictment that it was found by a grand 
jury summoned after the discharge of the regular panel. Acts 1874, 
p. 99,27. The State v. Harris, 287. 


to 


The objection that the indictment is not indorsed a true bill, comes’ 
too late when made for the first time after verdict. Tb. 


3. GRAND Jury. Objections to the constitution of the grand jury 
come too late when made for the first time after verdict. The 
State v. Clifton, 430. 


4. Suerirr. It is no ground of exception that the record does not 
show that the sheriff and his deputies took the oath prescribed by 
law before summoning the grand or petit jury. 0. 


5. Tne objection that the record does not show that the indictment 
was ever presented to the trial court in the presence of the grand 
jury by their foreman, or that it was ever filed, comes too late when 
made for the first time in this court. The State v. Meinhart, 562. 


6. Motion FoR NEW TRIAL. The rule that the motion for new trial 
must be incorporated in the bill of exceptions is as imperative in 
criminal as in civil cases. If it be not complied with, this court can 
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notice no errors which only constitute matter of exception. The 
Slate v. Dunn, 586. 


HABEAS CORPUS: CONVICT UNDER AGE OF IMPRISONMENT. The writ 
of habeas corpus cannot be invoked to release a convict from the 
penitentiary on the ground that he is under the age of imprison- 
ment there, »nless that fact appears by the record of conviction. 
The investigation of the question of age belongs to the court where 
the trial is had. ExrParte Kaufman, 588. 


Instructions. An objection that that part of the instructions in 
this case which made most strongly against defendant was in print, 
while the rest wasin writing; Held, to be frivolous. The State v. 
Kelly, 608. 


——. It is proper to instruct the jury that it is their province 
to pass upon the credibility of witnesses. b. 


PRACTICE IN THE SUPREME COURT. 


GENERAL VERDICT ON SEVERAL CAUSES OF acTiON. The objection 
that the judgment is founded on a general verdict, while the peti- 
tion is in several counts and states several and distinct causes of 
action, cannot be made for the first time in the Supreme Court. 
IIenry v. Lowe, 96. 


SETTING ASIDE DEFAULT JUDGMENT. To warrant this court in inter- 
fering with the action of the trial court in refusing to set aside a 
judgment by default, it must appear that the defendant disclosed 
to that court a good reason for not having answered in time, and 
also that he had a meritorious defense; and both of these things 
must appear so clearly as to make it manifest that the refusal of 
the trial court was arbitrary. The facts constituting the defense 
must be set forth. It is not sufficient for defendant to show, by 
the affidavit of his counsel, that in the opinion of the latter the 
defense is a good one. Pry v. The Hannibal & St. Joseph Railroad 
Company, 125. 


WHEN JUDGMENT WILL BE SET ASIDE AS EXCESSIVE. A judgment 
will be reversed on the ground that it is excessive in amount only 
when it appears that the verdict was the result of passion or preju- 
dice, or that the damages are palpably excessive. Jb. 


Wuere the evidence is conflicting, this court will not disturb the 
findings of the trial court on the ground that they are against the 
weight of evidence. Meyer v. McCabe, 236. 


PLEADING: waAtver. Where defendant is entitled by law to have a 
bill of items filed with the petition, he should insist upon his right 
in the trial court. If he goes to trial on the merits without insisting 
upon it, he will be deemed lo have waived it. Jb. 


Arter errors had been assigned and joinder in error made, and the 
case had been argued before the court, the respondent, by an appen- 
dix to his brief, for the first time, called attention to the fact that the 
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record was not properly certified, and asked that the appeal be dis- 
missed on this ground. Held, too late. Baile v. The St. Joseph Fire 
and Marine Insurance Company, 371. 


7. Tsrs Court will ordinarily decline original cognizance of contests 
between private parties over the title to office. The State ex rel. The 
Attorney General v. Cluggett, 388. ; 


8. IN crIMINAL cases. This court cannot affirm the judgment in a 
criminal case for failure of appellant to prosecute his appeal. It is 
its duty under the statute to render judgment on the record. 
Overruling The State v. Armstrong, 46 Mo. 588. The Staje v. David- 
son, 428. 


© 


This court will not reverse a judgment for insufficiency of evidence, 
unless it can say that the evidence does not tend to establish the 
facts found by the jury. Moore v. The Missouri Pacific Railway Com- 
pany, 438. 


10. Brit or exceptions. Where there is no bill of exceptions, this 
court can consider only whether the petition states a cause of 
action, and whether the court below had jurisdiction. Peck v. Chil- 
ders, 484. 


11. Costs. Where the recovery is in excess of that prayed for in the 
petition, so that a remitlitur is entered by the respondent in order 
to correct the error, the costs of the appeal will be taxed against 
him. Jb. 


12. Failure to call the attention of the trial court by proper motion to 
error committed in ruling on a motion to strike out a pleading, 
cures the error. Cravens v. Gillilan, 524. 


13. Piteapinc. Thoygh the trial court may have committed error in 
refusing to strike out an informal pleading, yet if the plead- 
ing was substantially good, and the instructions placed the case be- 
fore the jury in such a light that no injury could have resulted from 
the informality, this court will not reverse for the error. 


A REVERSAL FOR WANT OF EvIDENCE. See Schenck v. Sautter, 46. 


PRINCIPAL AND AGENT. 


1. CRIMINAL LIABILITY OF PRINCIPAL FOR ACTS OF AGENT. A _ prin- 
cipal is not criminally responsible for the acts of his agent done in 
his absence, without his knowledge and against his directions. The 
State v. McGrath, 181. 


2. DECLARATIONS OF AGENT AS EVIDENCE AGAINST PRINCIPAL. Declara- 
tions of an agent in relation to a matter within the scope of his 
agency are admissible against the principal only when made at the 
time of the occurrence to which they relate; and the rule goes no 
further though the agent occupy the position of vice-principal. 
Mc Dermott v. The Hannibal & St. Joseph Railroad Company, 516. 
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AGENT'S KNOWLEDGE IMPUTABLE TO HIS PRINCIPAL. To charge a rail- 
road company with knowledge of incompetence of one of its section 
foremen, it is sufficient to a that the roadmaster, whose 
— a tae to employ and discharge such foremen, had such knowl- 
eage. . 


AGENT APPOINTED IN TRUST DEED. See Goodfellow v. Stillwell, 17. 


ADMINISTRATOR’S LIABILITY FOR HIS AGENT’s acts. See Julian v. Ab- 


bott, 580. 


PRINCIPAL AND SURETY. 


Nore, WITH SEVERAL SIGNERS: THEIR LIABILITY AMONG THEMSELVES, 


One who signs a note after others and without any knowledge 
or explanation as to the character in which they have signed, 
may assume that they are joint makers, and he will become 
liable either as surety or guarantor for all of them— but whether 
as surety or guarantor is not decided. As against him it cannot 
afterward be shown that one of the original signers was a surety, 
4 the purpose of charging him as a co-surety. McMahan v. Geiger, 
145. 


PROMISSORY NOTES. 


CoNTRACT TO PAY MONEY, WITH STIPULATION FOR ATTORNEY’S FEE, 
IS NO PROMISSORY NOTE: PRACTICE. If an obligation for the pay- 
ment of money, otherwise in the form of a promissory note, con- 
tain a stipulation that in the event of failure to pay the same at 
maturity, the maker shall pay, in addition to the debt and interest, 
an attorney’s fee for collecting the same, it will lose its character as 
a promissory note; and in determining the time within which the 
defendant must answer in a suit on such an @nstrument, it will be 
treated asa mere contract. See Revised Statutes 1579, section 3514. 
First National Bank of Carthage v. Jacobs, 35. 


One who signs a note after it has been delivered and after the con- 
sideration has passed between the original parties, incurs no lia- 
bility thereon. McMahan v. Geiger, 145. 


NoTE, WITH SEVERAL SIGNERS: THEIR LIABILITY AMONG THEMSELVES. 
One who sigtis a note after others and without any knowledge or 
explanation as to the character in which they have signed, may 
assume that they are joint makers, and he will become liable either 
as surety or guarantor for all of them—but whether as surety or 
guarantor is not decided. As against him it cannot afterward be 
shown that one of the original signers was a surety, for the purpose 
of charging him asa co-surety. Ib. 


NOTE PAYABLE AT A PARTICULAR PLACE. In an action against the 
indorser of a note payable at a particular place, and not presented 
to the maker in person, the petition will be fatally defective if it 
fails to aver presentment at that place, demand of payment and no- 
tice to the indorser. Faulkner v. Faulkner, 327. 





10. 


11. 








INDEX. 771 

: Evipexce. In support of a petition containing such aver- 
ments it seems that evidence will be received, excusing such present- 
ment or showing a waiver of demand and notice, as ex gr. a 
distinct promise to pay, made after maturity by the indorser, with 
full knowledge. Jb. 


NOTARY’S CERTIFICATE OF PROTEST AS EVIDENCE. Section 20 of 
the chapter on Bills and Notes, (R. 8. 1879, 2 552,) makes a notarial 
protest, without more, evidence of demand and refusal to pay; but 
to be evidence of notice of dishonor, section 50 of the chapter on 
Evidence, (R. 8. 1879, 2 2320,) requires that it be verified by the no- 
tary’s affidavit. Jb. 


——-: norice. To be evidence of notice, a notary’s certificate 
should show how the notice was given. Jb. 


PRESENTMENT. If a note payable at a particular bank be presented 
at the place formerly occupied by that bank, to the officers of an- 
other bank then occupying the premises, it will be a good present- 
ment. Ib. 


INDORSER’S LIABILITY. If the proper steps are not taken to fix 
the indorser and thus convert his conditional liability into an 
absolute engagement, he is discharged, unless, with a full knowl- 
edge of all the facts of his release, he promises to pay the debt, or 
does acts from which such promise can be clearly and unmistakably 
inferred. Ib. 


ACCOMMODATION INDORSEMENT: EXECUTORS. An executor per- 
mitted his co-executor to use money of the estate for his own 
purposes, taking the note of the latter with an accommodation in- 
dorser payable to both of the executors. The court inclines to the 
opinion that the first executor wasa holder for value, with the right 
to enforce the note against the indorser. Jb. 


PAROL EVIDENCE TO EXPLAIN A SIGNER’S RELATION TO THE NOTE. 
Although a person who, before delivery, indorses. note of which 
he is neither payee nor indorsee, is prima facie one of the makers 
parol evidence is always admissible to show in what capacity his 
signature was given. Ib. 


INpoRSER’s RIGHTS. An indorser has no right to require the 
holder of a note to enforce it against the maker by suit, and is not 
discharged by the holder’s failure to comply with such a require- 
ment. Ib. 


CoNTRACT WITH SAME PERSON BOTH OBLIGOR AND OBLIGEE. A 
party bound in a contract with others, whereby he becomes both 
obligor and obligee, cannot maintain an action on the contract at 
law, if the contract be joint only; but he may if it be joint and 
several. Thus a note executed by one of two executors in favor of 
himself and his co-executor, may be enforced by the two by action 
against the indorsers. Jb. 


PROMISSORY NOTE: CONSIDERATION: EXECUTORS. A note given by 
an executor in favor of himself and his co-executor for money of 
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the estate used by himself, is not void for want of consideration. 
Ib. 


A NOTE CONSTRUED TO BE A CONTRACT OF INDEMNITY. A note was 
given in the following form: “One day after date we, or either 
of us, promise to pay S. P. B. $1,153.10, with interest at eight per 
cent from date, value received. This note for purpose of paying J. 
B. $87; paying J. R. A. $953.10; and all other debts which 5S. P. B. 
is security for.” Held, that the note was intended as an indemnity 
to S. P. B., and that he could not maintain an action upon it until 
he had paid the debts for which he was surety. Borum v. Reed, 461. 


FAROL EVIDENCE: PROMISSORY NOTE: PLEDGE. Parol evidence is ad- 
missible for the purpose of showing that a note transferred by in- 
dorsement and delivery was intended to be held by the transferee 
not absolutely, but only as collateral security. Wood v. Matthews, 
477 


A note executed by the members of a firm in their individual 
names, and not shown to have been given forthe benefit of the 
firm, is the individual debt of the signers, and not the debt of the 
firm. Dunnica v. Clinkscales, 500 


RIGHTS OF BONA FIDE PURCHASER. See Goodfellow v. Stillwell, 17. 
WHEN NOT TREATED AS PAYMENT. See Hughes v. Israel, 538. 


PUBLIC POLICY. 


Conrracts Acainst. See The Wiggins Ferry Co. v. The C. & A. R. R. 
Co., 389. 


PUBLIC USE. 


Depication To. See Reid v. The Board of Education of Edina, 295. 


QUESTIONS OF LAW AND FACT. 
Law OF SISTER STATE, A QUESTION oF FACT. See Meyer v. McCabe, 236. 
WILL OR NO WILL, A QUESTION or Fact. See Muller v. The St. Louis 
Hospital Association, 242. 
QUO WARRANTO. 
Tus court will ordinarily decline original cognizance of contests be- 


tween private parties over the title to office. The State ex rel. The 
Altorney General v. Claggett, 388. : 
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RAILROADS. 


RAILROAD FENCES. If a railroad company whose road runs through 
an inclosed field fails to fence the sides of its road as required by the 
statute, ‘Acts 1875, pp 181, 1382; R. &. 1879, 2 809,) the owner of the 
field may erect a fence along either side of the road, and will then 
be entitled under the statute to recover from the company the value 
of the fence so erected, without fencing the other side also. Fletcher 
v. The St. Louis, Kansas City & Northern Railway Company, 142. 


RAILROAD COMPANIES: POWER TO CONTRACT WITH CONNECTING 
LINES. A railroad company has power to contract with another cor- 

oration to complete the transportation of goods whose destination 
is beyond the terminus of its own line. ‘he Wiggins Ferry Com- 
pany v. The Chicago & Alton Railroad Company, 389. 


STATUTORY DUTY TO FENCE. The 48rd section of the railroad law, 
as it has stood since the amendment of 1875, (Sess. Acts, p. 131,) 
requires railroad companies to fence the sides of their roads where 
they run through uninclosed lands, whether prairie or timber, as 
well as where they pass through, along or adjoining inclosed and 
cultivated fields. Snider v. The St. Lows, Jron Mountain & Southern 
Railway Company, 465; Razor v. The same, 471. 


: LIABILITY FOR FAILURE TO FENCE. If cattle come upona 
railroad track at a point where the track is required by law to be 
fenced, but is not fenced, and in consequence of the want of a fence, 


are killed, the railroad ey will be liable; and this though the 


killing occur at a point where the company is not required to fence. 
Snider v. The St. Louis, Iron Mountain & Southern Railway Company, 
465. 


LIABILITY FOR KILLING STOCK: FENCES. In an action against a rail- 
road company, for killing hogs, founded on the 43rd section of the 
railroad law, (Wag. Stat., p. 310,) it appeared that there were de- 
fective fences on both sides of the road where the hogs were 
killed, but it did not appear that the hogs got on the track in con- 
sequence of the failure of the defendant to erect fences where by 
law it was required to erect them, or that at the place where they 
were killed the defendant was required to erect fences. Held, that 
the plaintiff was not entitled to recover. Clardy v. The St. Louis, 
Tron Mountain & Southern Railway Company, 576. 





: : . Before a railroad company can be held 
liable under the 48rd section of the railroad law for the killing of 
stock occasioned by defective fencing, it must appear that the com- 
pany knew, or, by the exercise of reasonable diligence, could have 
known of the defect, and that a reasonable time for making the 
necessary repairs had elapsed after the acquisition of such knowl- 
edge, or after the time at which such knowledge should have been 
acquired. Jb. 


STATEMENT IN JUSTICE’S COURT: AMENDMENT IN CIRCUIT COURT: AC- 
TION AGAINST RAILROAD FOR DOUBLE DAMAGES. If it is evident from 
the statement filed before a justice of the peace in an action against 
a railroad company for killing stock, that the action is intended to 
be brought under the 43rd section of the railroad Jaw, any insuffi- 
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ciency in the statement may be cured by amendment, after the case 
has reached the circuit court. Rowland v. The St. Louis, Iron Moun- 
tain & Southern Railway Company, 619. 


: : The statement in the present case, (an ac- 
tion against a railroad company under the 48rd section of the rail- 
road law for killing stock ;) Held, insufficient, (1) Because it did not 
show that the stock got on the railroad or were killed in consequence 
of the failure of the company to construct or maintain fences or 
cattle guards. (2) Because it did not show that the killing did not 
occur within the limits of some incorporated town. Jb. 





RAPE. 


AULT TO RAPE: PLEADING, CRIMINAL. An indictment for an assault 
to commit a rape need not use the word “rape.” If it uses the 
language employed by the statute to define the crime of rape, 
that will be as good. If other words not altering the sense are 
added, they may be rejected as surplusage. Thus, where the indict- 
ment charged an assault upon a female under the age of twelve 
years, with intent “feloniously to unlawfully and carnally know 
and abuse” her; Held, that it was good. The State v. Meinhart, 562. 


RATIFICATION. 


Cravens v. Gillilan, 524. 


RECORD OF DEEDS. 


RECORDED TITLE: NOTICE OF EQUITIES. A person purchasing land 
from one who appears by a recorded deed to be the owner in fee, is 
not bound by equities existing in favor of a stranger to the deed, 
when-the only notice of such equities is imparted by deeds not af- 
fecting the land in question, and he is not otherwise informed of 
them. He is not required to search the records or elsewhere to as- 
certain whether there are equitable rights which could be asserted 
against the title of the apparent owner. Odle v. Odle, 289. 


DEED ACKNOWLEDGED BEFORE A PARTY. The record of a deed ac- 
knowledged before a person named in the deed as party thereto, 
is not evidence against one who has no actual notice of the existence 
of the deed. Hainey v. Alberry, 427. 


DepicaTion By PpLat. See Reid v. The Board of Education of Edina, 


Ser 





es 


REFEREE. 


The Moniteau National Bank vy. Miller, 187; Wiggins Ferry Co. v- 
C. & A. R. R. Co., 389. 
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RES ADJUDICATA. 


Sree JUDGMENT. 


ROADS. 


1. INDICTMENT FOR OBSTRUCTING PUBLIC ROAD: EVIDENCE. Upon the 
trial of an indictment for obstructing a public road established 
under the road law of 1868, (Sess. Acts, p. 149,) it is not necessary 
to show that the road was established in pursuance of a petition of 
twelve householders. That act authorizes the county court to es- 
tablish a road without such petition. Besides, section 34 of the act 
of 1877, (Sess. Acts, p. 401,) dispenses with such proof. The State v. 
Gilbert, 20. 





2. : Limitations. Prosecution for obstructing a public road is 
not barred by the lapse of two years from the commencement of 
the obstruction, if it continues down to the time of the indictment. 
Ib. 

3. : EVIDENCE. It cannot be shown in defense of an indictment 





for obstructing a public road, that no notice of assessment of dam- 
ages in the location of the road was given. Ib. 


4. PROCEEDINGS TO OPEN PUBLIC ROAD: ESSENTIALS TO THEIR VALIDITY. 
It was necessary to the validity of proceedings for the opening of a 
new road, taken under the township organization law of 1873, (Sess. 
Acts, p. 110, 22 24, 25, 27,) that the record of the proceedings of the 
township board of directors should show that every essential pre- 
requisite of the statute had been complied with, such as that the 
petition for the road had been made by twelve legal voters and 
householders of the township living within three miles of the road, 
and that a copy of the petition had been posted in three of the most 
public places in the township before any steps was taken by the 
board. A record which showed only that the signers of the petition 
were citizens of the township, and that the petition had been posted 
**in three places along the line of the road,” was fatally defective. 
Whitely v. Platte County, 30. 


5. PRIVATE ROADS: APPEALS FROM COUNTY couRT: PRaACcTiIce. The ap- 
pellate jurisdiction of the circuit court extends to orders of the 
county court for the opening of private roads; and appeals from 
such orders are to be prosecuted in the same manner as appeals 
from justices of the peace. Where, therefore, no notice of appeal 
is given in such a case and the appellee does not enter his appear- 
ance within the first two days of the return term, the court has no 
power at a later day of that term to entertain a motion to dismiss 
the appeal. Colville v. Judy, 651. 


6. P.eapine. A petition for the opening of a private road must show 
that it is a way of necessity. If it does not the court has no juris- 
diction to proceed. Jb. 


CouNTY NOT LIABLE FOR DAMAGE CAUSED BY CHANGE OF ROAD. See 
Swineford v. Franklin Co., 279. 
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CHANGE OF ROAD, AS EVIDENCE OF BOUNDARY. See Major v. Watson, 661. 


ST. LOUIS. 


CHARTER AMENDMENTS: MAJORITY NECESSARY 10 THEIR ALOFTION. Fee 
‘Lhe State ex re). Allen v. lhe Mayor of St. Louis, 435. 


SALES. 


Ov PERSONAL PROPERTY: IMPLIED WARRANTY OF TITLE. A vendee of 
om property who, after purchasing, discovers that his vendor 
ad no title, may, upon being threatened with suit by the true 
owner, pay him the price, at least if the vendor be insolvent; 
and such payment will be a complete deiense to an action by the 
vendor. ‘ihe vendee, however, by such a course takes upon him- 
self the onus of showing that his payee was the true owner. Ma- 
theny v. Mason, 677. 


Ox Suxpay. See Rosenblatt y. Townsley, 536. 


SCHOOLS. 


LIABILITIES GROWING OUT OF SUBDIVISION OF DisTRICTS. While the 
school law of 1570, (Sess. Acts, p. 138,) was in force, a sub-district 
was divided into two, and the one in which the school house was 
situated was shortly afterward organized asa town school district 
under the control of a board of education. The school house had 
been built with money collected by taxation from the whole of the 
original sub-district. Held, that under these circumstances the 
town district was bound to contribute to the erection of a school 
house in the other district; and this obligation, even if annulled by 
the revised school law of 1874, (Sess. Acts, p. 147,) was renewed by 
the amendatory act of 1575, (Sess. Acts, pp. 145, 146). School Dis- 
trict No. 1 v. The Board of Education of Lamar, 627. 


SHERIFF. 


Sge Execution. 


SIGNIFICATION OF TERMS. 
“‘ Disposep.”’ See Bullene v. Smith, 151. 


“Lapse.” See Van Pretres v. Cole, 39. 
“May.” See State ex rel. Jones v. Laughlin, 443. 


“Situation.” See Buesching v. The St. Louis Gaslight Company, 21% 
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SPECIAL TAX BILLS. 


ENFORCEMENT OF LIEN : RIGHTS OF PRETERMITTED PARTIES: EJECTMENT: 
EQUITABLE DEFENSE: PRACTICE. A statute provided that if any per- 
son interested in land sought to be charged with the payment of a 
special tax bill was not made defendant in the action, he should 
not be affected by a judgment therein, or a sale under such judg- 
ment, and if he claimed through or under any party defendant, 
prior to suit brought, might redeem from the purchaser at such 
sale. (Sess. Acts 1872, p. 411, 225.) In an action ona bill issued 
under this statute the owner and the trustee in a deed of trust given 
to secure a note and recorded before the institution of the suit, 
were made defendants, but the holder of the note was not. Held, 
that a subsequent purchaser under him had a right to redeem. 
Held, also, that these facts constituted an equitable defense to an 
action of ejectment, and that defendant was entitled in that action 
to a decree for redemption. Corrigan v. Bell, 53. 


LIEN OF SPECIAL TAX BILL. The lien of a special tax bill, like the 
lien for general taxes, is superior to any incumbrance with which 
the owner may charge his land. Keating v. Craig, 507. 


SPECIAL TAX BILLS UNDF > CHARTER OF KANSAS CITY: SUIT TO EN- 
FORCE: NECESSARY PARTIES: DEED OF TRUST. Under the charter 
of Kansas City a trustee in a deed of trust is not a necessary party 
toa suit to enforce the lien of a special tax bill against the land 
covered by the deed. If the beneficiary be made party it will be 
sufficient. The trustee’s rights under the deed will Se barred by a 
judgment against him. Jb. 


SPECIFIC PERFORMANCE. 


VERBAL CONTRACT TO ISSUE POLICY: SPECIFIC PERFORMANCE. The 
method of enforcing specific performance of a verbal contract to 
issue a policy of insurance after a loss has occurred, is not to compel 
the issuance of the policy, but to decree payment of the money as if 
the policy had issued. Baile v. The St. Joseph Fire and Marine 
Insurance Company, 371. 


The evidence in a suit for specific performance of a contract failed 
to show that defendant was a party to the contract, and also failed 
to show precisely what were the terms agreed upon. Held, that the 
plaintiff was not entitled toa decree. Louthan v. Stillwell , 492. 


STATUTES. 


It is only where the phraseology of an act is ambiguous that resort 
may be had to the intention of the legislature to aid in its con- 
struction. The State ex rel. The Attorney General v. Gammon, 421. 


Tne word “may,” when used in a statute, is to be held as meaning 
‘“‘shall ’’ whenever the statute relates to a power conferred on pub- 
lic officers concerning the public interests and the rights of third 
persons, who have a claim de jure that the power shall be exercised 
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for the sake of justice and the public good. The State ex rel. Jones 


v. Laughlin, 443. 


ONE STATUTE INCORPORATED INTO 
CHANGE IN FORMER. 


ANOTHER BY REFERENCE, EFFECT OF 
See Potter v. Todd, 101. 


STATUTES CONSTRUED. 


REVISED STATUTES, 1879.. 


Section 188, see Administration, 7. 

Section 537, see Bills of Exchange, 2. 

Section 809, see Railroads, 1. 

Section 1192, see Courts, 1. 

Section 1655, see Larceny, 4. 

Section 2353, see Personal Property, 1. 

Section 2414, see Guardian and Ward, 2. 

se 2807, see Constitutional Law, | 
and 2, 

Section 3076, see Landlord & Tenant, |. 

Section 3098, sec Landlord & Tenant, 2. 

Section 3217, see Lis Pendens, 1. 

Section 324, see Stat. of Limitations, 1. 

Section 3296, see Husband and Wife, 4. 

Section 3540, see Pleading, 1. 

Section 3941, see Estates, 2. 


WAGNER'S STATUTES, 1872. 
Page 94, ; 8, see Administration, 15. 
Page 102, 2 5, see Administration, 7, §. 
Page 102, 27, see Administration, 9. 
Page 310, ¢ 43, see Railroads, 5, 6, 7, 8. 
Page 491, ¢ 6, see Affray, 1. 

Page 549, ¢ 1, 2, see Dramshops, 1. 

Page 554, ¢ 28, 29, see Dramshops, 1. 
Page 608, ¢ 9, see Execution, 8. 

Page 604, 2 9, 11, see Execution, 2. 

Page 609, 2 42, see Execution, 7. 

Page i ¢ 34 and 35, see Guardian and 

ard, 7. 

Page 698, 7 5, see Homestead, 1. 
Page 936, 2 15, see Insurance, 1, 2. 





GENERAL STATUTES 1865. 
Page 473, 2 50, see Guordian & Ward, 1. 
Page 514, 2 4, see Guardian & Ward, i 


ACTS OF 1877, 
Page 401, 2 34, see Roads, 1. 
ACTS OF 1875. 
Page 46, see Guardian and Ward, I. 
Page 131-2, see Railroads, 1, 3. 
Page 145-6, see Schools, 1. 
ACTS OF 1874. 
Page 99, 27, see Practice, Criminal, 1. 
Page 118, see Personal Property, 1. 
Page 147, see Schools, 1. 
ACTS OF 1873. 
Page 110, 22 24, 25, 27, see Roads, 4. 
ACTS OF 1872. 
Page 411, 2 25, see Special Tax Bills, 1. 
ACTS OF 1870. 


Page 75, sée Partition, 3. 
Page 138, see Schools, 1. 


ACTS OF 1568. 
Page 149, see Roads, 1. 


STATUTE OF FRAUDS. 


Paro. evidence is not admissible to show that a deed absolute on its 


face was made upon an express trust. 


Green v. Cates, 115. 


STATUTE OF LIMITATIONS. 


DEBrOR ABSCONDING INTO THIS STATE AND CONCEALING HIMSELF HERR. 
If a debtor residing in another state secretly abandons his home 
and moves to this State and so conducts himself that his creditors, 
though they make pursuit and diligent inquiry, are unable to ascer- 
tain his whereabouts, he will be held to have absconded and con- 
cealed himself, within the meaning of section 3244, Revised Statutes 
1879, so as to ry the running of the statute of limitations ; 


and it will not alter t 


e case that he has resided at the same place 


in this State for many years, and without concealment so far as his 


neighbors here are concerned. Harman v. Looker, 622. 
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LIMITATION TO PROSECUTION FOR OBSTRUCTING HIGHWAY. See State v. 
Gilbert, 20. 


WHEN THE STATUTE BEGINS TO RUN IN FAVOR OF GUARDIAN. See Cohen 


v. Atkins, 163. 


STREETS. 


CITY BOUND TO KEEP THEM SAFE. See Welsh v. The City of St. Louis, 71. 


DANGEROUS EXCAVATIONS NEAR. See Buesching v. The St. Louis Gas- 


light Company, 219. 


SUBROGATION. 


VENDOR'S LIEN: FRAUD: SUBROGATION. A purchaser at administra- 


tor’s sale, by falsely representing that he had become the owner of 
an allowance that had been made against the estate of the intestate 
in favor of one S., induced the administrator to give him credit for 
the amount of said allowance as part payment of the purchase 
money, and the administrator thereupon executed a deed, and after- 
ward made final settlement of the estate. He was afterward com- 
pelled to pay the allowance to 8. out of his own pocket. Held, that 
he was entitled to be subrogated to the rights of the estate, and to 
have a vendor's lien enforced in his favor against the land in the 
hands of one who had, in the meantime, received a voluntary con- 
veyance from the purchaser at the sale, though without knowledge 
of the fraud practiced on plaintiff. Thomas v. Bridges, 530. 


SUNDAY. 


Sates on. See Rosenblatt v. Townsley, 536. 


te 





SURVEYS. 


County suRvVeyoR: EVIDENCE. A plat will not be received as evi- 
dence of a county surveyor’s survey, unless it is certified to be either 
the original ora copy. A certificate by the surveyor that “the 
courses and distances are correctly laid down from official surveys 
made by me,” without more, is insufficient. Major v. Watson, 661. 


GOVERNMENT CORNERS: LOST corNERS. The fact that a corner es- 
tablished by government surveyors was established in running a 
random line, and that it stands off of the township line, makes it 
none the less a government corner, to be observed and regarded 
in the location of other corners lost or destroyed. Jb. 


RE-ESTABLISHING LOST CORNERS. In re-establishing lost or destroyed 
corners, if no fixed monuments are called for in the field notes of 
the government surveyors, the courses and distances therein called 
for must prevail. Ib. 











1, 


2. 


3. 


4. 


— 





5. , 


IN DEX. 
TAXES. 


County courts have power to compromise disputed claims for taxes. 
The St. Louis, Iron Mountain & Southern Railway Company v. Anthony, 
431. 


INJUNCTION TO PREVENT COLLECTION. A collector of taxes, in viola- 
tion of an agreement between the county court and a tax-debtor, 
was about to enforce collection of certain taxes assessed against the 
real estate of the latter. Held, that injunction would lie to prevent 
asale. Jb. 





PROPER PARTIES DEFENDANT. All officers upon whom the 
law imposes a duty in regard to the collection of the revenue, may 
well be made parties defendant to a suit brought to enjoin illegal 
proceedings for the collection of taxes. Ib. 


Sections 5 and 11 of the act of April 17th, 1877, providing for the 
collection of delinquent taxes, are constitutional. Zhe State ex rel. 
Rosenblatt v. The lilinois & St. Louis Bridge Company, 442. 


EXEMPTION FROM TAXATION. The State cannot withdraw a statutory 
exemption from taxation once given, unless the right so to do is re- 
served at the time. The Mechanics’ Bank v. The City of Kansas, 555. 


INJUNCTION AGAINST ILLEGAL TAXATION. Injunction is the proper 
remedy to prevent the sale of real estate ior taxes, the levying of 
which is prohibited by law. Jb. 


TENDER. 


TREBLE DAMAGES: TENDER. Where in pursuance of a statute a judg- 


ment for treble damages is rendered upon a verdict ascertain- 
ing the actual damage sustained, no costs will be taxed against 
the successful party on account of a tender made by the other if 
the tender was less than the amount of the judgment. It is not 
sufficient that it was as great as the verdict. Henry v. Lowe, 96. 


TORTS. 


LANDLORD ‘AND TENANT: CONVERSION. Refusal by a landlord te 
permit a tenant entitled to remove a building from the demised 
premises to exercise his right, is a conversion. Neiswanger v. Squier, 
192. 


PARTNER'S LIABILITY FOR TORTS OF CO-PARTNER IN THE BUSINESS. A 
partner has authority by reason of the partnership relation, and 
without the express assent of his co-partners, to sue in the name 
of all the co-partners for the recovery of a partnership debt ; and if 
the suit be by attachment, and goods of a stranger are wrongfully 
seized by order of one, all the co-partners will be liable. Kuhn v. 
Weil, 2138. 


Maticious Prosecution. See Stocking v. Howard, 25. 
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ASSESSMENT OF DAMAGES IN ACTIONS OF TORT. See Snider v. St. L., 1. M. 
& S. Ry. Co., 465; Boswell v. Same, 470. 


~~ 


bo 





TOWN PLATS. 


DEDICATION TO PURLIC USE. Under the statute in relation to town 
plats the mere filing for record of a plat duly acknowledged, vests 
in the public the fee of land intended to be dedicated to public use. 
Acceptance by the public is not necessary 4 oo the dedica- 
tion. Reid v. Board of Education of Edina, 29 


DEDICATION, GENERAL OR SPECIAL? On one of the blocks laid 
down on a town plat were written the words “ Public Square.” In 
an explanatery memorandum attached to the plat, this block was 
declared to be “public property for the purpose of containing the 
court house should the town be selected for the county seat,” and 
in a writing in the form of a deed upon the back of the plat, the 
grantor forever quit-claimed to the county, for public uses, this 
block, together with the streets and alleys indic ated, ‘‘ according to 
the within plat or plan of said town, which shall be and remain the 
property of said county for the purposes aforesaid forever.” Held, 
that the block in question was dedicated to general public uses, and 
not simply to use as a court house square. The erection of a pub- 
lic school building upon it was a legitimate use. Ib. 


DEDICATION TO PUBLIC USE, BEFORE EMANATION OF LEGAL TITLE FROM 
THE GOVERNMENT. If one dedicates land to public use before the 
issue of a patent by the government, and afterward the patent is- 
sues to him, he will hold the legal title thus acquired in trust for 
the public, and cannot on the strength of it maintain ejectment 
against the beneficiary. If the dedication be under the statute in 
relation to town plats, the title will immediately vest, by virtue of 
the statute, in the public. Jb. 


TRESPASS. 


THE TRESPASS ACT: COAL, A “‘MINERAL’”’ WITHIN ITS MEANING. Coal 

is one of the “ minerals,” for the unlawful digging or removal of 

which, — 3921, Revised Statutes, gives treble damages. Henry 
v. Lowe, 9 


JUDGMENT FOR TREBLE DAMAGES: VERDICT. In an action upon 
the statute for trespass in digging and carrying away coal, it is not 
always essential thatthe jury find specifically “the value of the coal 
taken, in order to authorize a judgment for treble damages. If they 
are limited by the instructions to finding such value, a general ver- 
dict will be sufficient. Jb, 


Burpen or proor. In such an action, the burden of proof is upon 
the defendant to show that he had probable cause to believe the 
land upon which the trespass was committed to be hisown. Jb. 


TREBLE DAMAGES: TENDER. Where in pursuance of a statute a judg- 

ment for treble damages is rendered upon a verdict ascertaining the 
actual damage sustained, no costs will be taxed against the success- 
ful party on account of a tender made by the other if the tender 
was less than the amount of the judgment. It is not sufficient that 
it was as great asthe verdict. Jb. 











INDEX. 
TRUSTS. 


PAROL evidence is not admissible to show that a deed absolute on 
its face was made upon an an express trust. Green v. Cates, 115. 


——. There can be no resulting trust where an express trust was 
intended, though the latter fails for any reason, as for example, be- 
cause the deed was made in fraud of creditors. To. 


Equity : FOLLOWING TRUST FUNDs. Mere failure to account for trust 
funds will not authorize a decree divesting title to land out of the 
trustee and vesting it in the beneficiary. There must be proof that 
the funds were invested in the land. Jb. 


TRUSTEE CANNOT EJECT HIS CESTUI QUE TRUST. See Douthitt v. Stinson, 


199. 


USURY. 


TAKEN BY NATIONAI BANKS. See Moniteau Nat. Bk. v. Miller, 187. 


VARIANCE. 


AS BETWEEN PROMISSORY NOTES ALLEGED AND PROVEN. See Faulkner v. 


Faulkner, 327; State v. Owen, 440. 


VENDOR’S LIEN. 


VENDOR'S LIEN : JURISDICTION OF CIRCUIT COURT, VENDEE BEING 
DEAD. There is nothing in the administration law that ousts the 
jurisdiction of the circuit court to enforce a vendor’s lien against 
property in the hands of the devisee of a deceased vendee. Edmon- 
son v. Phillips, 57. 


——: ITS ENFORCEMENT AFTER DEATH OF VENDEE. The fact that 
the holder of a note given for the purchase money of land has pro- 
cured its allowance against the estate of the vendee, deceased, will 
be no obstacle to the enforcement of a vendor’s lien against the land 
itself in the hands of the devisee. Jb. 


VENDOR'S LIEN ON LAND SOLD IN PARTITION. Land sold by the 
sheriff under a decree in partition, is subject to a vendor’s lien in 
favor of a partitioner who has received as his share of the estate a 
note given for deferred payments of purchase money. Ib, 


VENDOR'S LIEN FOR PURCHASE MONEY PAYABLE IN INSTALLMENTS: 
REMEDIES UPON DEFAULT IN PAYMENT: WAIVER. If a vendor who 
has conveyed an absolute estate in land to his vendee and has a ven- 
dor’s lien thereon for unpaid installments of the purchase money, 
upon default in payment of an earlier installment sues upon it, and 
obtains a personal judgment against the vendee and causes the land 
to be sold under execution in satisfaction of the judgment, he can- 
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not, upon default in payment of a later installment, enforce his 
vendor’s lien against the land. By electing to proceed at law, he 
will be deemed to have waived his remedy in equity, anc the pur- 
chaser will take the land discharged of any further liability for the 
debt. The rule is otherwise where the vendor, instead of conveying 
in fee, has given a bond for a deed to be executed upon payment of 
the purchase money. Dickason v. Eby, 133. 


VENDOR'S LIEN: SUIT TO ENFORCE: PARTIES. In a suit by the 
vendors of an undivided two-thirds interest in land to foreclose 
their vendor’s lien, a person holding a deed of trust on the other 
undivided one-third interest is neither a necessary nor a proper 
party. Duggev. Stumpe, 513. 


VENDOR'S LIEN: FRAUD: SUBROGATION. A purchaser at administra- 
tor’s sale, by falsely representing that he had become the owner of 
an allowance that had been made against the estate of the intestate 
in favor of one 8., induced the administrator to give him credit for 
the amount of said allowance as part payment of the purchase 
money, and the administrator thereupon executed a deed, and after- 
ward made final settlement of the estate. He was afterward com- 
pelled to pay the allowance to S. out of his own pocket. Held, that 
he was entitled to be subrogated to the rights of the estate, and to 
have a vendor’s lien enforced in his favor against the land in the 
hands of one who had, in the meantime, received a voluntary con- 
veyance from the purchaser at the sale, though without knowledge 
of the fraud practiced on plaintiff. Thomas v. Bridges, 530. 


VENUE. 


CHANGE OF VENUE: JUDGMENT: LIEN FOR costs. A court to which 
a change of venue has been taken, may render any judgment which 
might have been rendered by the court in which the case originated. 
Thus, where a proceeding te contest the validity of a will was re- 
moved from one county to another, the court in the latter county 
had power to entera consent decree subjecting land in the other 
county toa lien forcosts. Mcllwrath v. Hollander, 105. 


Tue evidence in a criminal case must show in what county the 
offense was committed. The State v. McGrath, 181. 


VERDICT. 


ONE HELD NOT VOID FOR UNCERTAINTY. See Muller v. The St. Louis Hos- 


pital Association, 242. 


WAIVER. 


OF RIGHTS UNDER THE PRACTICE ACT. See Beardslee v. Morgner, 22. 


OF IRREGULARITIES BY APPEARANCE. See Pry v. Hann. & St. Jo. R. R. 


Co., 123. 


Or vENDOR’s LIEN. See Dickason v. Eby, 133. 
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DEFECTS IN PLEADING. See Meyer v. McCabe, 236. 


DEFECT OF PARTIES. See The St. Louis, I. M. & S. Ry. Co. v. An- 
thony, 431. 


BREACH OF conTRACcT. See Riggins v. The Mo. River, Ft. Scott & 
Gulf R. R. Co., 598. 


WILLS. 


A WILL CONSTRUED: MEANING OF “Lapse.” A will contained the 
following clause: ‘I give, bequeath and devise to my niece, Mary 
Bolduc, the sum of $6,000, and also the tract of land and house on 
and in which I now reside, together with all of the furniture and 
household property, inclusive of linen, plate, jewels, pictures, books 
and so forth, as the same may be found at my death. But should 
she not survive me, or should she die, leaving no heirs of her body, 
then, in either such case, this bequest and devise is to lapse, and go 
to my residuary legatee hereinafter named. And it is so to lapse if 
she fail to have issue of her body, whether she should or should 
not survive me.” M. B. survived the testatrix. Held, that the word 
“‘lapse’’ was not used in its strict technical sense of “‘ non-vest,” so 
as to prevent the taking effect of the devise until the death of M. 
B. leaving issue, or at least unti! the birth of issue, but was used in 
a sense broad enongh to designate the falling in of the estate either 
in the event that M. B. should not survive the testatrix or upon the 
happening of the limitation or condition subsequent, viz: the death 
of M. B. without leaving issue. Held, therefore, that M. B.’s estate 
vested immediately upon the death of the testatrix. Van Pretres v. 
Cole, 39. 


lr a devise over after a particular estate be void at law, thé first 
taker will take the whole estate. Jb. 


Lis PENDENS IN SUIT TO SET ASIDE WILL. The method provided by sec” 
tion 3217, Revised Statutes, of affecting purchasers and incumbran- 
cers with notice of the pendency of a suit by filing a written notice 
with the recorder, does not apply to the statutory proceeding 
to contest the validity of a will. The common law doctrine 
of lis pendent, however, does apply. A conveyance made by either 
the heir or the devisee pending such a proceeding, will be subject 
to any judgment which may be lawfully rendered therein. Mell- 
wrath v. Hollander, 105. 


CONTESTED WILL: WILL OR NO WILL, A QUESTION FoR THESURY. The 
question of will or no will is one for the jury, under proper instruc- 
tions from the court; and where the law of the case is declared with 
substantial accuracy, the verdict of the jury will not be disturbed 
by an appellate court. Muller v. The St. Louis Hospital Association, 
949 


meas 


: Where a will is made in favor of a religious insti- 
tution, by one in extremis, and who died in the hospital of such in- 
stitution, the instrument being drawn by one acting as chaplain in 
the hospital, where there is evidence from which want of sound and 
disposing mind, or the existence of undue influence which destroyed 
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the freedom of the will, might fairly be inferred, and where, with- 
out apparent reason, the will ignores a natural heir and misdescribes 
the testator’s nearest relatives, a verdict against such a will will not 
be set aside as against evidence. Jb. 





am § EVIDENCE. In such case, slight circumstances may 
furnish sufficient legal warrant for an inference against the will; and 
if the jury draw such an inference, it is fatal to the will. Jb. 





UNDUE INFLUENCE: BURDEN OF PROOF. Ina case of a con- 
tested will an instruction which takes from the jury the question of 
undue influence, or which tells the jury that in case of doubt they 
must find in favor of the will, is erroneous. Jb 


———— : FORMER WILL As EVIDENCE. In such an action, declarations 
of the testator contained in a will executed three years before, are 
eee as tending to show the testator’s intention at that time. 


A VERDICT HELD NOT VOID FOR UNCERTAINTY. * In a proceeding 
under the statute contesting the validity of a will, the verdict was 
as follows: ‘We, the jury, find the paper read in evidence is not the 
will of Martin Muller, deceased.” A former will of the deceased as 
well as the one in controversy had been read in evidence. But the 
pleadings distinctly designated the instrument under which defend- 
ants claimed as the one controverted, and the instructions referred 
specifically to that one and no other. Held, that in view of these 
facts, there could be no doubt which will was meant by the jury. 
The verdict was, therefore, not void for uncertainty. Ib. 


BEQUEST OF MONEY: ABSOLUTE ESTATE VESTED IN FIRST TAKER: 
LIMITATION OVER, vorpD. The residuary clause of a will was as fol- 
lows: ‘*I give, bequeath and devise unto my beloved niece, M. 8S. 
P., all my estate not hereinbefore devised, that is to say: (Here 
followed, described by numbers, the real estate devised.) To have, 
hold and enjoy to the only proper use and behoof of the said M.S. 
P., and her heirs forever. The true intent and meaning of this de- 
vise, is to give to the said M. S. P. all my estate, real, personal and 
mixed, not hereinbefore devised; provided, however, that itis my 
will and desire, that, if the said M.S. P. shall die without issue, 
then, in such event, the estate herein devised to her shall descend 
and go to W. and N., sister M.’s children.” Held, (1) That the 
limitation over to W. and N. was not void as being within the rule 
against perpetuities, because, as W. and N. were persons in being, 
the words “die without issue” must mean issue living at the death 
of M. 8. P.; but (2) The limitation was void for repugnancy, so far 
as concerned the money belonging to the testator and passing by 
this bequest, because M. S. P. took the absolute property therein. 
The State ex rel. Haines v. Tolson, 320. 


WITNESS. 


HvusBAND NOT A COMPETENT WITNESS, WHEN. When the wife is the 
substantial party to a suit her husband is not a competent witness. 
Joice v. Branson, 28. 
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WIFE NOT A COMPETENT WITNESS, WHEN. The wife is not a com- 
petent witness to prove what was said by another in conversation 
with her husband, nor to prove any act done by the other in con- 
nection with such conversation and which might be explained by 
the conversation. Holman v. Bachus, 49. 


IMPEACHMENT OF A WITNEss. On cross-examination, a witness 
may be compelled to answer any questions which tend to test his 
credibility, or to shake his credit by injuring his character, however 
irrelevant to the facts in issue, or however disgraceful the answer 
may be to himself, except where the answer would expose him to a 
criminal charge. Muller v. The St. Louis Hospital Association, 242. 


Nor BOUND TO CRIMINATE HIMSELF. When the question asked of a 
witness is of such a character that the answer he may give will have 
a tendency to expose him toa penal liability, or to any kind of 
punishment, or to a criminal charge, he is not bound to answer. 
The State v. Albert and Charles Talbott, 347. 


Evidence offered to impeach the character of a witness must relate 
to the time when his testimony is given, not toa prior time. Wood 
v. Matthews, 477. 


When one of the parties to a contract in suit is dead, the other is 
nota competent witness for any purpose whatsoever. Following 
Ring v. Jamison, 66 Mo. 424, and other cases. 


Where the 1 mpsome in ejectment claimed under a deed from 


defendant to his son, since deceased, and defendant claiined under 
a verbal contract rescinding the deed, accompanied by possession ; 
Held, that the defendant was not a competent witness to prove the 
contract. Hughes v. Israel, 538. 


THEIR OPINIONS, WHEN ADMISSIBLE. See Greenwell v. Cole, 638. 








